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LEXSEE 1998 US DIST LEXIS 13108

MAREA HORSEWOOD, Plaintiff, v. KIDS "R™ US, d/b/a Toys "R" US - Delaware,
Inc., Befendant.

CIVIL ACTION No: 97-2441-GTV

UNITED STATES DISTRICT COURT FOR THE IMSTRICT OF KANSAS

1998 U.S. Dist. LEXIS 13108

August 13, 1998, Decided
August 13, 1998, Filed, Entered on the Docket

NOTICE: 1*1}
PUBLICATION ONLY

FOR  ELECTRONIC

DISPOSITION: Mution to Amend Plaintif{'s
Suggestions in Opposition to Defendant's Motion for
Protective Osder Purswamt to Fed. R Civ, P. 26(c) {doc.
49) sustained as uncantesicd and both Plaimiff's Motion
for Protective Order (doc. 28) and Defendant's Motion for
Protective Order {(doc. 32) deemed moot an part and
denied.

CASE SUMMARY:

PROCEDURAL POSTURE: Pursuant 1o Fed. R. Civ.
P. 26(c), the plaintiff, terminated employee, sought an
order directing her continued deposition for a conventent
date and limited to six hours. The defendant, former
cmployer, sought an order precluding the deposition of its
vice president of human resources or, in the alternative,
directing that it be 1aken en a converment dale,

OVERVIEW: The plaintfl, terminaled employee,
asserted that the defendant, former employer, engaged in
unlawful employment practices in violation of Title ! of
the Americans wilh Disabilitics Act of 1990 and Tule 1 of
the Civil Rights Act of 1991, The former employer
denied the allegations and asserted thal i terminated the
plaimiff for a legitimate, non-discriminatory reason.
During the course of discovery, both the terminated
employce and the former employer meved for protective
orders. The count denied the terminated employee's
motion to the extent 11 sought to limit her comtinued
deposition 1o six hours. The terminated employee offered
no cvidence (o substantiate her assertions. She provided

no details as 1o the harassment or intimidaton she would
face should the continued deposition require more than
six hours. The court also denied the former employer's
maotion because the werminated employee had the nght 10
scek  discovery human resources  vice
president, even if, it was only 10 show his lack of
knowledge. Finally, the court demed imposition of
sanctions,

against the

OUTCOME: The court denicd both the plaintiff's
motion for protective order and the defendant’s motion
for protective vrder. Both parties were order to appear for
their depositiens.

CORE TERMS: deposition, protective order, discovery,
good cause, notice, convenienl, corporate  officer,
deponent, noticed, Kan Rule, defense counsel, undue
burden, accommodate, scheduling, deposed, manager,
amend, deadline, personal knowledpe, accommedation,
disability, scheduled, deposing, moot, job descrniptions,
human resource, time limits, advisory commiliee's,
demonstratien, precluding

LexisNexis(R) Headnotes

Civil Procedure > Discovery > Relevance

[HN1] The deposition-discovery rules are 10 be accorded
a broad and liberal treatment to ceffect their purpose of
adequately informing litigants in civil trals.

Civil Procedure > Discovery > Mcethods > Generul
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Chverview

Civil Procedure = Discovery > Privileged Matters >
General Overview

Civil Procedure > Discovery > Relevance

[HN2] The Federal Rules of Civid Procedure provide that
panies may obtain discovery reparding any matter, nol
privileged, which is relevant to the subject mattes
invabved in the pending action. Fed R Civ P 26rbjt])
{“purts broadly construe refevancy at the discovery stage.
A request for discovery should be considered retevant if
there is any possibility that the information sought may
he relevant i the subiect matter of the acnon

Civil Procedure > Discovery > Methody > General
Overview

Civit Procedure > Discovery > Protective Qrders

Civil Procedure > Discovery > Undue Burdens

[HN3] Discovery provisions are also subject to the
injunciion of Fed R Civ. F. ] that they be construed to
secure the just, speedy, and inexpensive determination of
every action. In addition, upon motion by a party and for
good cause shown, the count may make any order which
justicc reguires prolecling a parly or person from
annoyance, cmbarrassment, oppression, or undue burden
or expense. Fed R. Civ. P. 26(c). Ahhough the rules
contemplate discovery as a nearly unencumbered search
for the truth, courts alse recognize it as an intrusive
fact-gathering too} that is subject fo abusc. Couns,
therefore, balance the requesting panty's need for
information against the imjury that might resull if
uncontrolled disclosure is compelled.

Civil Procedure > Discovery > Protective Orders

[HN4] A pany is entitled 10 reques! a prolective order 10
preclude any inguiry into areas that are clearly outside the
scope of appropriate discovery. The party seeking a
protective order bears the burden to show good cause for
it. To establish good cause, the movant must submit a
paricular

and specific demonsiration of facl, as

distinguished  from  stereotyped  and  conclusory

statements,

Civil Procedure > Discovery > Methods > Oral
Depositions

Civil Procedure > Discovery > Undue Burdens

FHNSY Fed R Civ. P 26(b)(2) authorizes hmutations of
time on depositiont. Fed. R Civ. P. 30(d)(2) likewise
provides asthority to limit the time permitied for the

conduct of a deposition. Couns avoid imposing artificral
tume limus for depositions, nevertheless, because “the
fength of the depesition will vary depending on the nature
of the action, the issues rased, and the deponent’s
involvement in the case.

Civii Procedure > Discovery > Undue Burdens
[HN6] Mere asseriions by plaintiff of harassmem and
intimidation provide no evidence of undue burden.

Civil Procedure > Discovery > Protecrive Orders

[HN7] Due w the broad scope of discovery, 1t s
exceedingly difficuht 10 demonstrate an appropriate basis
for an order barring the taking of a deposition. Couns
may, nevenheless, grant a protective order prohibiting the
taking of 3 deposiion when it believes that the
information sought is wholly irrelevant to the issues or
prospective retiel, The normal practice however is to
deny motions to thwart a deposition. An order barring a
litiganl from laking a deposition is most extraordinary
relief. Couns rarely grant a proicctive order that totally
prohibits a deposition, unless extraordinary circumstances
are present. In fact, such a prohibition is a "drastic
action.”

Civil Procedure > Discovery > Relevance
[UN8] A party sceking discovery may lest an asscrted
lack of knowledge.

Civil Procedure > Discovery > Protective Orders

{HNS] A showing that discovery may involve some
inconvenicnce does not sulfice to establish good cause
for issuance of a protective order.

Business & Corporate Law > Corporations > General
Overview

Civil Procedure > Discovery > Methods > Oral
Depesitions

Civil Procedure > Discovery > Relevance

[HN10] A deposing party may obtain the deposition ol a
corporation through two alicmative methods. Pursuant o
Fed R. Civ. P. 30(b)(6), \he deposing parly may name
the corporation as the deponent and then the corporation
designates one or more employees 1o testily on its behalf,
Alternatively, however, a deposing parly may, pursuanl
W Fed R Civ. P. 30(b)(1), specifically name as the
deponent a corporate employee. 1T the named employee is
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a disecsor, officer. or managmyg agent of the corporation,
such employee witl be reparded as a representative of the
corporation. Regardiess of which method 15 used, the
corporation is responsible for producing Hs representative
for deposition. H other officials of the corporate
defendant have relevant information but did not tesofy
pursuant to Fed R Civ. P 30¢bi(6), o party may deposce
them.

Civil Procedure > Discovery > Methods > Stipulations
[HNTi) A pary generally may choose the order and
manner of discovery.

Civil Procedure > Discovery > Relevance

{HN12] Fed. R Civ. P. 26(c) provides that if the metion
for a protective order is denied in whole or in pan, the
court may, on such terms and conditions as are just, order
that any party or other person provide or permit
discovery.

COUNSEL: For MARIA HORSEWOOD, plamifl:
Denise M. Anderson, Anderson Plaits Law Firm, Kansas
Ciry, MO.

For KIDS “R™ US, defendsnl: James R Williams, Beth R
Meyers, Mindy § Novick, Jackson, Lewis, Schnitzler &
Krupman, New York, NY.

for KIDS "R* US, defendant: Melody L. Nashan,
Lathrop & Gage L.C,, Kansas City, MO.

JUDGES: Gerald 1. Rushfelt, United States Mapistrate
Judge.

OFINION BY: Gerald L. Rushfelt

OPINION

MEMORANDUM AND ORDER

The court has under consideration Plaintiff's Motion
for Protective Order (doc. 28); Defendant's Motion for
Protective Order {doc. 32); and a Motlion o Amend
Plaimiff's Supgestions in Opposition o Defendant’s
Motion for Protective Order Pursuant to Fed. R Civ. P.
26{c) {doc. 49). Pursuant 1o Fed. R. Civ. P. 26{c} and
13.Kan. Rules 26.2 and 37.1, plaintiff Maria Horsewood
seeks an order |*2} directing her continued deposition
for & convenienl date and Hmited 10 six hours. Defendant

Toys "R™ Us - Dedaware. Inc. secks an order precluthng
ihe depositien of Richard Cudrin or, m the ahernahive,
directing that 11 be taken on @ convepiont doate. o ns reply
bried defendant sugpests that plaintfl pursue s proposed
inguiry 1o Cudrin through inferropatories or deposition
upon  written  guestions, B also sequests  that any
depesition of Cudrin be Iimued 1o six hours. Both partics
seek an award of costs incurred in relation 1o theu

motions. Each parly opposes the motion of the oiher.

PlaintifT also moves 10 amend her brief in opposition
10 the motion of defendant, She wants 1o attach exhibirs
inadvertently  omitted  from  her  original  opposion.
Defendant has filed ne response o the motion 1o amend.
Accordingly, the court grants st as unconbested. See

D.Kan. Rule 7.4
I. Factual and Procedural Background

Plaintilf allcges that defendam has enpaged on
uplawful employment practices in vielation of Tile | of
the Americans With Disabihities Act of 1990 {ADA) and
Title t of the Civil Righis Act of 1991, (Compl. P 1, doc.
1.} Defendant employed her from March 21 |*3} through
Augusl 30, 1996, (Answer P 11, doc. 7.) She claims 1o
be diabetic and legally blind. {(Compl. P 1.} She alleges
that defendant knowingly and intentionally refused 10
reasonably accommodate her disabilities and discharged
her in retaliation for the exercise of rights protected by
the ADA. {Jd PP 12 & 14) Defendanmt denies the
allegations and asscns, inser alia, that il was motivated
by reasonable factors other than disability, that it made
good faith efforts 1o reasonably accommodate her, and
that it terminated her for a legitimate, non-discriminatory
reason. {Answer PP 20-28.)

After consubtation with the panties, this court issucd a
scheduling order which adopts "the deadiines and other
provisions sct forth in the Report of Partics’ Planning
Meeting (doc. [3)." (Scheduling Order of Jan, 30, 1998
¢, doc. 15.) The partics proposed discovery as 1o whether
phaintiff could perform the essential funciions of her job
with or without accommodation and whether defendant
was required Lo reasonably accommodite her, (Report of
Parties’ Planning Mtg. P 3.} The Scheduling Order set a
discovery deadline of June 1, 1998, The court later
extended that discovery deadiine to July 31, 1998, (Order
1*4] of Junc 1, 1998, doc. 43.)

On March 10, 1998, defendant noticed the deposition
of plaintifT for Aprl 20 and 21, 1998, al the olfices of
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defense counsel in Kansas Oy, Missoun. (Am, Notce
Dep., doc. 213 This constituted “reasonable notice in
writing,” as required by Fed R Civo P 3h)(1) and
D.Kan Rule 3.1, The deposition proceeded as scheduled
for a period of seven and one-half hours. Two days later
delendant nobced the continuing deposition of plaintlf 1w
commence May 19, 1998, and 1o continue fiom day to
day umil compleied. {Notice Continuing Dep., doc. 24.)
On May 11, 1998, plaintid] noticed a deposivion for
Cudnin on May 22, 1998, in Paramus, New Jersey.
Cudrin is Vice President Human Resources U5, Toy
Siores/Corporate Employee Relations for defendant. He
oversees the creation, implementation, and enforcoment
of policies and procedures relating to its emplovees. {Aff.
af Richard Cudrin PP 1-2, as attached 1o Defl's Mot Prot.
Order. doe. 32, hereinafter Cudrin AfT)

If. Standard For Issuance of Protective Order

"The {United States Supreme] Court has more than
once declared that [HNIY the deposition-discovery rules
are to be accorded a broad and liberal treatment *3] 10
effect their purpose of adequately informing lLitiganis in
civil trials.” Merbert v, Lando, 441 U.S. 153, 176, 60 L.
Ed 24 115 995 Cr. 1635 (19795 To accomplish that
purpose {HN2] the Federal Rules ol Civil Procedure
provide that "parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject
malter involved in the pending action.” Fed R Cih. P
26¢hi(1}. Courts broadly construe relevancy at the
discovery stage. Caldwell v. Life Ins. Co. of N. Am., 165
FRD 633, 638 (D Kon. 1996). "[A] request for
discovery should be considered relevant if there is any
possibiliry that the information sought may be relevant 1o
the subjeet matter of the action.” fd. (emphasis added).

[HN3] Discovery provisions are also "subject 1o lhe
injunction of Rule | that they 'be construed o secure the
just, speedy, and inexpensive determination of every
action.” Lando, 441 .8 or 176. 1n addition, "upon
motion by a party . . . and for pood cause shown, the
cour . . . may make any order which justice requires to
protect  a  parly or person  from  annoyance,
cmbarrassment, oppression, or undue burden or expense.
I*6] " Fed R Civ. P. 26(c). Ahhough the rules
contemplate discovery as a nearly unencumbered search
for the truth, courts also recogmize # as an intrusive
fact-gathering tool that is subject to abuse. Couns,
therefore, "balance the requesting pany's need for
information agoinst the injury that might result if

unconttolked disclosure w compelled.” Framk v Cownry of
Hudhon, Y24 F Supp. 6200 623 (DN 1986) {oning
Punsv v Borough of Strowdsburp, 23 F 34 772, 787 (3d
Cir. 1994y, see also, Sprague v. Thorn Americas, Inc,
129 1 3d 1355 1368 (1vh Cir 1997) (holdimg that "the
desire 10 afford hrowd discovery 1s not without Hmits and
the trial coun bs piven wide discreten in balancing the
needs and rights of both plainufT and defendant™)

The motians address the sound discretion of the
Thomaos v. IBM, 48 F.3d 478, 482 ¢Itih Cir.
1995). "[[HN4] AT party 15 eatitled 1o request a protechive
order w preclude any inguiry into arcas that are clearly
vutside the scope of appropriate discovery.” Caldwell,
168 FLR.D. w1 637, The party secking a protective order
bears the burden to show good |*7) causce for it Sesmuy
Ing. v Shivers, 164 F.RD. 235, 236 (D. Kan. i996). To
establish pood cause, the movant must submit “a
parucular  and

court.

specific  demonstration  of  foct,  as
distinguished  from  stercotyped  and  conclusory
sttements.” Gulf Oil v. Bernard, 452 U5 89, 102 n. 16,
68 L. Ed 2d 693, 101 5 Cr. 2193 {1981}; see alsv, In re
Terra Intl, Inc, 134 F 3d 302, 306-07 (5th Cir. 1998)
{granting pefition for wnit ol mandamus and instructing
district court to vacale a protective order based solely on
a conclusary allepation and unsupporied by a panicular

and specific demonstration of fact).
11}, Plaintiff's Motion for Protective Order

limit her continued
deposition 1o six hours and 1o direct that it be rescheduled
for a convenient ime. She supgests that defendant, with
knowledge that her counsel would be unavailable,
scheduled the deposition fer May 19, 1998, The notice
directs her to appear at the offices of defense counsel for
deposition to continue from day 1o day uniil completed.
(Notice Continuing Dep.) She further suggests that
defendant, withoul advising her of 115 availability |*8)
and for no piven reason, refused to reschedule her
deposition for another day of that same weck. She claims
that she made herself available at the appointed time for
her iniial deposition in April, but concedes that she gave
only seven and one-half hours of tesumony., She
acknowledges her need for shon breaks due to her
diabetic condition. Because of her vision impairment she
also requires more than usual time W review documents
during her deposition. She assens that requiring a
substantial amount of documentation 1o be tead to her

Plaintifl’ secks an order 10

while all counsel remain in the room, however, 1§
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harassing and inhmidating - She contends that defense
counsel 1s atempting to harass and mtimidate her by
conunuing her deposition beyond a reasonable time,

Defendant suppesis that plamnufl did not serve hes
motion papers wntil two business days prior to the
scheduled date for the deposition. Duc 1o this late service
and alicped “maripulation of the process,” defendam
comends it has been prejudiced becouse 1 had no cheice
but 1o acquieste 1o a continuance of her continued
deposition, It asserts that i1 could not avoid scheduling
the deposition on May 19, 1998, due 10 the then exasting
discovery *91 deadhine of June 1. 1998, and the
unavailabiltity of opposing counsel for any other day 1n
May. It concedes that it will not contest the rescheduling
af the depostion 1o a convenient date, however, if
plainitT obtaing sn extension of the discovery deadline.

Defendant alse objects to the reguest to limit the
continued deposition 1o an additional six hours. 1t
attributes the "paucity of actual deposition time" 10
antimely arrival and interruptions on the part of plainul!
and her counsel and the fact that plaintff requires a
significant amount of time 10 read exhibits. 1t supgests
this may necessitate a sccond day of deposition, #f it
cannot finish in o day. It arpucs that limiting the
continued  deposition may  preclude  #
exploring  plantif¥'s

from fully
medical history, job
performance, requests for accommoedation, and the nature
of her alleged damages.

cxXlensive

The scheduled date for the deposition has passed,
The court finds the arguments of prejudice moot. The
coun deems plaintiT's motion for a prolective order moot
to the extent it seeks protection against a deposition on
May 19, 1998,

Plaintif also contends, however, that her continued
deposition should be limited to an [*10] additional six
hours. She offers no authority in suppon of this position.
“The Federal Rules of Civil Procedure do not set any
limit on the length of depositions.” Downs v. Brosied,
J993 U.S. Dist. LEXIS 19693, No, 92-1611- MLB, 1993
WL 566203, at *1 (D, Kan. July 21, 1993). T [HN5] Fed.
R. Civ. P. 26(k){2) authorizes limitations of lime on
depositions. Rolscreen Co. v. Pella Prods. of 81, Louis,
Inc., 145 F.R.D. 92, 98 (§.D. lowa 1992). Fed R. Civ. P.
30¢d)(2) hikewise provides authority "to limit the time
permitted Tor the conduct of a deposition.” Courts avoid
antificial  Yime  Bimits  for  depositions,
nevertheless, because “the length of the deposition will

imposing

vary depending vn the nature of the achion, the issues
ratsed. and the deponent’s involvement in the case”
RBrasred, 1993 WL 566203, a1 1.

I "In 1992, the Advisery Committee on the Civil
Rules proposed extensive revasions to the Rules
3] inttially proposed revising Rude 30 to add a six
hour time limtation on each deposition unless the

parties stipulated otherwise or obtamed leave of

cour.” Rolscreen Co. v. Pella Prods. of 1. Lows.
Inc, 145 FRID 92, 99 nd (5D Jowa 1992) A
majerity of the Advisory Commttee, however,

rejected any presumptive limat on the length of

depositions. See Srasred, 1993 WL 566203, at "L
1*11] [HN6]

Mere asserions by plaimiff of harassment  and
impmidation provide no cvidence of undue burden, Cf
Sentry Ins. v. Shivers, 164 F.R.D. 235, 257 (D. Kan
1996) (bald asseriions of emotional and [inancial stress
do not show undue burden). She offers no evidence, by
affidavit, transcript, or otherwise, 10 substantiate thesc
assertions, She provides no details as 1o the harassment or
intimidation  she should the continued
depasition require more than six hours. She presents no
evidence that the previous deposition unreasonably
annoyed, embamassed, or oppressed her, or that the
continued deposition will likely do so. She makes no
showing that her disabilities necessitale an astificial time
limit. On the contrary, her need for several intermissions
and thme 1o read documents suppests that an arificial
time limit may unfairly limit the discovery.

would  face

Plaintifl merely offers conclusory and speculative
statements about the necd for a prolective order. She has
not established good cause. The court denies her motion
for proteclive order to the extent it seeks to limit her
continued deposition to six hours. I defendant were fo
conduct the examination in bad faith [*12] orin sucha
manner as to unreasonably annoy, embamass, of oppress
her, she may provide grounds for relief. See Fed R. Civ.
B 30¢di(3).

1V. Defendant's Motion for Protective Order

Defendant has fwiled to comply with D.Xan. Rule
37.1. The Rule provides in pertinent part: "Motions under
Fed R Civ. P 26(c) . .. dirceted ot depositions . . . shall
be accompanied by copics of the notices of depesitions . .
. in dispule.” Delendant attached no copy of the notice of
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deposttion Tos Richard Cadnn which s an dispute.
“Fatture to comply with D.Kan, Rule 37,1 often makes 1
difficult, 1 not impossible, for the coun 1o detenmine
exactly what should be compelled or prosected. The
court, thesefore, generally overrules motions that lack the
required attachments.™ Burnetr v Western Resanrces,
tne., 1996 US Disr LEXIS 3641, No. 95-2145- EEO,
1996 WL 134830 at *2 (D, Kan, Mar. 21, 1996). The
motion and 15 supporting  memorandum,  howevers,
adequately inform the court of the dispute. The coun thus
walves strict complince with the rule and considers the

meton an s merts

Delendant seeks an order to preclude the deposnion
of Cudrin or, [*13] in the abernative, directing thi it
proceed on a copvenjent date. He avers that he was
“conppmitied (o participate in 3 court ordered mediation 1n
another matter taking place in Cahfornia on May 22
1998, the date for which [his] deposition [had} been
noticed.” {Cudrin AT, P 6.) Plamtiff has consented 10
reschedule the deposition 1o a date convement for both
panties. Accordingly, the count deems defendant’s motion
for a protective order moot to the exient it secks
protection agaeinst proceeding on May 22, 1598,

The question remains, novertheless, whether the
depusition should olherwise be prohibited. Defendant
asserts that a deposition would disrupt both Cudrin’s
work and i1s business operations and would therefore be
unduly burdensome. 1t argucs that he lacks relevant
knowledge and that plaintiff has alrcady depesed scveral
witnesses with pertinent information, including Debra
Schwartzfarb as its 30(b)}(6) representative.

PlaintifT disputes these contentions. She says that
Cudrin has relevant knowledpe. She further disputes the
alicged hardship his deposition would impose. She
asserts that Ms. Schwartzfarb identifed Cudnn as the
individual  with information  aboul policies, [*14]
procedures, and job descriptions which contain the
essential funclion for cach position of defendant, Plaingiff
characterizes this information as critical to the malerial
issue of whether she could perform the essential functions
of her position with a reasonable accommodation, or that
of other positiens in the store.

To demonstrale good cause for the prolective order,
defendant submits two affidavits of Cudrin. He declares
i the first afMidavit thpt, prior to plaini/Ts EEOC
complaint of January 1997, he was unaware of any facts

relating 1o ber employment or termination [rom

delendant {Cudnn AT P 3 He funther states: "1 have

never  reviewed  any  documents relating w0 Ms
Horsewood other than her EEOC complaimt, Summons
and Compluint in the instant action and docwments
prepared hy [defense] counsel . . with respeet 10 this
bitigation." (4d.) Cudrin further avers that he did not speak
with anyone repardimg plaintiff during the hme she was
employed by defendant. (See id P 4.} He scknowledpes.
however, that his respensibilities include "overseeing the
creation, implementation and enforecement of all pohicies
and procedures relating 10 employees of ... Kids 'R" Us.
I*15} 7 {4d P 23 He also admits sn both affidavits that
divisional  and  regienal human  resource  managers
pccasionally seck his advice on emplovee-related maners.
(See id; Aff. of Raichard Cudrin P 2 as attached 10 Dell’s
Reply Mem., herein-after Second ALL) In response 1o the
passage  of the ADA, furthemmore, he  convened
commitlecs 10 identify and define the essennial funcnons
of each job position of defendant. He was responsible for

reviewing these findings. (Second AIT. P 4))

{HNT7] Due 1o the broad scope of discovery, "i s
exceedingly difficult 1o demonstrate an approprisie basis
for an order barring the 1aking of a deposition.” Nafichi v.
New York Univ. Med, Cir, 172 F.R.D. 130, 132(SD N.Y.
1997). Couns may, nevertheless, "gramt a protective order
prohibiting the taking of a depesition when it believes
that the information sought is wholly imelevant to the
issues  aor prospective  relich”  Leighr v, Beverly
Enterprises-Kansas tnc., 164 F.R.D. 550, 551-52 (D.
Kan. 1996} (quoting United States ex ret. Westinghouse
Elec. Corp. v. Coonrod & Assocs. Consir. Co.,, No.
§9-2274-0, unpublished op. a1t 3 (D. Kan. Jan. 28, 1991)).
The normal practice |*16] of this court, however, is 10
deny motions 1o thwant a deposition. Jd. ot 552, Land v.
United Tele. S.E. Inc., 1993 U.S. Dist. LEXIS 3746, No.
Civ.A, 95- MC-220-KHV, 1995 Wi 128500, at *5 (D.
Kan. Mar. 22, 1995). "An order barring a litigant from
taking a8 deposition is most extraordinary  reliefl”
Speodmark, Inc. v. Federated Dept Stores, Inc., 176
FRD. MG 117 (SDNY. 1997}, Courts "rarcly grant a
protective order which tetally prohibits a deposition,
unless extraordinary circumstances are present.” Mike v
Dymon, Inc., 169 F.R.D. 376, 378 (D. Kan. 1996). in
fact, this count has charactenized such a prohibition as a
“drastic action.” Deines v. Yermeer Mfe. Co., 133 F.R.D.
46, 48 n.3 (D. Kan. 1990).

As @ 'pencral rule [HN8] a panty secking discovery
may lest an asserted lack of knowledpe, See Nafichi, 172
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PR o 132 Aciing 8 CUharles Alan Waght ¢t al,
Federal Proctice and Procedure § 1037 (2d ed. 1994)
Mheremnaltes Weight]), Rolscreen Coo v, Pella Prods. of 51
Lonis, Inc., 145 FRD. 92 97 (8D Jowa 1592). The
deposnion of |17} Cudrin appears reasonably calculated
to Icad to the discovery of admissible evidence. The
discovery plan incosporated into the Scheduling Order of
January 30, 1998, designates the following subjects for
discovery: (1) whether phaiauf! could perform  the
of her job with or withoul
accommodation; {2} whether defendant wos required to

essenbal  functions
reasonably accommadate ber. Cudnin had a supervisory
role in developing the job descriptions that purponedly
define  the functions of each posmion,
specifically in response to the passage of the ADA. One
may reasonably assume he knows about the job
descniptions and essential functions of the work. He also
had  responsibility  and  famiharity  with  creating,
implementing, and enforeing the ADA  policics of
defendant. He may well know to what extent defendant
can or should be able lo accommodale a diabetic and

essential

legally blind employee.

Defendant argues that Cudrin's status as a corporate
officer supports a showing of good cause for the
requested protective order. In suppornt of this proposition
it cites Thomas v, IBM, 48 F 3d 478 (10th Cir. 1993}, 1wo
cases cited by the court in Thonias: Lewelling v. Farmers
Insurance of Columbus, Inc., 879 F.2d 212 {6th Cir.
1989}, {*18] and Salter v. Upjohn Co., 593 F.2d 649 (51h
Cir. 1979), and this court's ruling in Gazaway v. Makito
US4, Inc., 1998 US. Dist. LEXIS 6353, No. 97-2287-
JWL, 1998 WL 219771 (D. Kan. April 16, 1998). These
cases do not help defendant.

in Lewelling a group of employees brought an action
for breach of conract and fraud against their former
employer. See 879 F.2d ar 213, The district coun granted
summary judgment in favor of the employer. The
employecs appealed. See id. During discovery the
plaintiffs had sought to depose the Chairman of the Board
and Chief LExecutive Officer of the corporate defendant.
The disiricl count had issued a protective order against a
deposition. See id. ar 218. The Sixth Circuit Court of
Appeals merely held that the district court had not abused
its discretion in issuing the protective order. Collateral
cfforts to annoy, harass, and press the defendant inlo a
scitlement discussion, rather than the professed lack of
knowledpe of the deporient, provided the good cause
necessary for the protective order. The coun finds no

such conduet in the instant case,

Salier, |*19}
holdings. They previde that a deposition notice vielative

Thomas, and Gazaway have common

either of o procedusal requirement or of the peneral
principle that a corporate officer be deposcd at the
principal comarate place of business of the defendan
may pose an undue burden upon a corporate defendast
and provide good cause for a protective order. kach of
the cases had circumstances which are absent here
Despite defendant’s contention in Salter that ils corporate
olTicer lacked personal knowledge, the court authornized
the deposition, if the plaintifl were not satished afier
depusing other witnesses employed by the defendant. The
Thomas court, likewise, found a faijure 10 depose other
corporate personne] 1o be a factor in precluding the
deposition of a corporate officer.

in the case before the count plantilf has deposed
several witnesses employed by defendant. They inciude
the manager and two assistant managers of the Overland
Park, Kansas store that employed her. She has deposed
the disiric! manager who oversaw operations al the store
during part of her employment. She has noticed the
deposition of the district manager who oversaw these
operations when defendant hired [*20] her. She has
deposed Debra Schwanzfarb, the Director of Humaon
Resoutces for Kids "R Us employees, as corporale
representative under Fed. R Chv. P 30(h}(6). Ms.
Schwarizfarb identified Cudrin as the person to whom
two of her deposilion questions should be directed.

Consistent with the general rule that o party secking
discovery is cntitled to lest an asseried lack  of
knowledge, the representation by the defendants in Salrer
and Gazoway that their respective corporate officers
lacked personal knowledge did not cstablish pood cause
for precluding the requested depositions. In Solrer the
court observed that the deposition should have been
allowed if the plaintiff had given proper notice, See 563
F.2d ar 631, Similarly, in Gozaway, this coun held that
the corporate defendant was not required o bear the
burden and cxpense of transporting the corporate ofhcer
from Japan 10 Kansas City, bul otherwise allowed the
deposition to be taken. See 1998 WL 219771 at *3. In
Thomas an asserted lack of knowledge was merely one
among several weightier circumstances which established
good cause 1o preciude the deposition. See 48 F.3d a1
483, 1*21] Decfendam here suggests lack of personal
knowledge as the sole basis for the protective order. Nt
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has not shown that the depesition would be unduly
purdensome. B has not esiabiished pood cause for o
proteciive vrder.

The probabelity that Cudrin can provide relevant
cvidence 1o a material issue outweighs the sugpested
burden of his depossbon. That Cudrin s teo busy and that
a deposition will disrupt his work carries hitle weight.
Muost deponents are busy. Most depositions invalve some
distuption of work or personal business. "[[HNY] A}
showing that discovery may involve sume inconvenience
... does not suffice to establish pood cause for 1ssuance
of a protective order,” Tolon v Board of Couniy
Comm'rs, 1995 U5, Dist. LEXIS 19100, No. 95-2001-
GTV, 1995 WL 761452 a1 *3 (D. Kan. Dec. 18, 1995),

The affidavits of Richard Cudrin present nothing of
consequence 1o warrant a finding of undue burden.
Defendant has failed 10 establish by a particular and
specific demonstration of fact that a protective order is
warranied. The represemtation that Codrin lacks personal
krowledpe does not suffice to meel s burden of showing
good cause for a protective order. *22] Accordingly, the
court denies the motion for protective order of defendant
to the extent it secks to preclude the deposition of
Richard Cudrin,

Defendant notes that Cudrin's deposition 15 not
noticed as that of a corporate representative, The court
finds that fact of no conscquence. [HN10] A deposing
party may "oblain the deposition of a corporation through
twe alternative methods.” Moare v. Pyrotech Corp., 137
F.R.D. 156, 357 (D. Kan. 1991}, Pursuant to Fed. K. Civ.
P. J0¢b){6}, the deposing party may name the corporation
as the deponent and then the corporation designates one
or more employees 10 testify on its behall. See id.

Altematively, however, a deposing parly
may, pursuanl o Rule  30(b){I1),
specifically name as the deponent a
corporste  employee. 1 the
employce is a direclor, officer, or
managing asgent of the corporation, such
employce  will  be reparded as a
representative  of  the  corporation.
Regardless of which method is used, the
corporation is responsible for producing
is representative for deposition.

named

1. (citations emitted). 11 other officials of the corporate

defendanmt have relevant mlormanaen but did pol tesnly
pursuant F*231 we Kule 30ibi6). s party may depose
them. See Stone v Morton tnr'l Ine, 1700 F R 3948,
499504 (D Uieh [997), Fed R Civ. P 30ih)(6)

advisory committee’s note (18740 amend ).

Defendant also sugpests that phuntn{l may obtain
wformanien from Cudrin through nterropatones of
deposition vpon wntien questians. 1L has shown no
adequate reason for imposing an alternative method of
discovery oaver the one chosen by plaintnff. [HNEE] A
panty penerally may choose the order and manner ef
discovery,

Defendant also requests that any  deposibon of
Codrm be hmated 1o sis hours. 1t has shown insutficient
stated
previously, the count disfavors arhitrary ime himitations

grounds for such a humtsion  For reasons

on depositions.
V., Sanctions

Overrubng a motion for protective order prompts
consideration  of sanctions under Fed R Civ P
27(a)f4}(B). See Fed R. Civ. P. 26(c). Rule 37{a)(4)(8)
provides m pertinenl part:

the count
shall, after affording an opportunity 1o be
heard, require the moving pary or the
attorney filing the motion or both of them
to pay te the panty or deponend who
opposed the motion the reasonable [*24)
expenses incurred in opposing the motion,
including attorney's fees, unless the coun
finds that the making of the motion was
substantially justified or that  other
circumstances make an award of expenses
unjust.”

Il the motien s denied . . .

The count finds sanctions unjusuificd. Each pany
shall bear its own expenses incurred on the motions and
subsequent briehng,

V1. Discretionary Authority to Compel Discovery

[HNi2] Fed R Civ. P. 26(c) also provides that "if
the motion for a protective order is denied in whole or in
pant, the count may, on such terms and conditions as are
just, order that any party or other persen provide or
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permil discovery” Pursuant o this provision, the courn
direvts plainull e appear for her continued deposstion
the offices of defense counsel in Kansas City, Missour
an a mutually convensent date, or at any other place 1o
which the parties may apree. The court further direets
defendant o produce Richard Cudrin for deposition 1o
Paramus, New Jersey. on a date mutually convement, or
at any other place to which the parties may agree

Vil Conclusion

In summary, the court sustams the Motion e Amend
Plmntiff's Suggestions i Oppositon 1o Defendant's
Motion {*25} for Protective Order Pursuant o Fed. R
Cive P 20c) (doc, 49) as unconicsied and deems moot in
pan ang otherwise demes both Plaintfl's Motion for

Protective Order {doc. 28y and Defendant's Monon for
Protective Order (doe. 32) as heren set forth. Purseant 10
s discretionary suthority t0 compel discovery when
denying a proposed protective osder, i orders plasnudf
and Richard Cudrnin to appear for their depositions as set
forth herein. The court denies sanctions.

1T 15 SO ORDBERED.

Dated in Kansas City, Kansas on this 13th day of
August, 1998,

Gerald L. Rashfelt

United States Mapistrate Judge
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LEXSEE 2607 U.S. DIST. LEXIS 51734

RITA MILES, PLAINTIFFS v. WAL-MART STORES, INC,, ct al, DEFENDANTS

No. 5:06-cv-5162-RTD

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
ARKANSAS, FAYETTEVILLE DIVISION

2007 U.S. Disr. LEXIS 51734

July 17, 2007, Decided
July 17, 2007, Filed

SUBSEQUENT HISTORY: Motion denied by Mills v,
Wal-Mart Siores, Inc., 2007 U.S Dist. LEXIS 57895
(WD Ark, Aug. 7, 2007)

PRIOR HISTORY: Miles v. Wal-Mart Stores, Inc.,
2007 ULS. Dist. LEXIS 46747 (W.D. Ark., June 25, 2007)

CORE TERMS: deposition, proteciive order, discovery,
good cause, undue burden, discovery process, high level,
embarrassment,  oppression,  sdmissible,  annoyance,
lawsuit, corporate cxecutives, harassmenl, moot

COUNSEL: [*1] For Rita Miles, Plaintiff: James G,
Lingle, LEAD ATTORNEY, Lingle Law Firm, Rogers,
AR,

For Wal-Man Stores, Inc., Defendant: Vince Chadick,
Bassett Law Firm, LLP, Fayetteville, AR,

JUDGES: James
Magistrate Judge.

R. Marschewskl, United States

OPINION BY: James R. Marschewski

OFPINION

ORDER

Before the court 15 the Defendant's Motion for
Protective Order (Doc. 28) and Memorandum Brief (Doc,
29} filed June 29, 2007 and the PlaintifT's Response {Doc.
31) and Memerandum Brief (Doc. 32) hled July 13,
2007, The matter has been refdrred 1o the undersigned for
disposition by Order (Doc. 30) entered July 2, 2007

Background:

The plainuff claims damages against the defendant
for wviclation of 1he Sarbanes-Oxley Act secking
back pay,
damages for loss of future earnings capacily, costs and
fees.

compensatory  damages, reinstalement,

The PlamtifT is sccking to take the deposition of
President and Chiel Executive OfTicer of Wal-Man, Lee
Scout, and Exccutive Vice President and Corporale
Secretary, Tom Hyde, who at the time of the events
giving rise 10 1this lawsuit oversaw the Wal-Mart's Legal
Department. Wak-Man brings this Motion pursuant 1o
Federal Rule of Civil Procedure 26(c) on the prounds
that the depositions of H. Lee Scott |*2] and Thomas
Hyde would cause “annoyance, embarrassment,
oppression, o undue burden or expense.” Fed. R, Civ. P,
25¢c).

This case centers around the Department of Justice
investigation of the ex President and CEO of Wal-Man.
Plainti T notificd the F.B.1. that Wal-Man was conducting
a shredding operation of pertinent documents and, as a
reselt, the Depariment of Justice conducted a search of
Wal-Mart's home office, The Plaintiff contends that on
the weekend after Wal-Man's offices were raided, the
U.S. Attorney, members of his stafl, and F.B.]. agents
met with and asked for full cooperation with the
Coughlin investigation from H. Lee Scott and Tom Hyde.

The PlaintiflT comends that as a result of her action
Wal-Mart did "step up intimidation  lactics  against
Plaintiff, and otherwise retaliale with psychological
harassment, physical harassment, damage (o her personal
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property und piving her undeserved  fow evaluation
scores” {Doc 1, page 4-5)

The Defendant seeks a Protective Order with regard
1w the notices duces lecum served upon it by the Plaintiff
concerning the testimony of Mr. Scott and Mr. Hyde.

Dhscussion:

It is well-established that the scope and conduct of
discavery are within the 1*3) sound discretion of the rinl
courl.  Marroquin-Manriguez v Immigration  and
Nuaturalizotion Serv., 699 F.2d 129, 134 (3d Cir 1983,
The Federal Rules of Civil Procedure permit discovery of
"any maticr, not pnivileged, that is relevant to the clum or
defense of any pany.” Fed R.Civ.P. 26(b)(1). Discovery
15 not limited solely te admissible cvidence but
which  "appear] ]
caleulsted to lead to the discovery of admissible
evidence.” Sec id, Oppenheimer Fund, Inc. v. Sanders,
437 U5 340,98 5.C1. 2380, 57 L.Ed2d 253 (1978).
"Relevonce is construed broadly and determined in
relation o the facts and circumstances of each case.” Hall
v. Harleysville Ins. Co., 164 FRD. 406, 407
(E.D.Pa 1996).

encompasses  malters reasonably

Fed R.Civ.P. 26(c} provides that the Count may,
upoen a showing of good cause, "make any order which
justice requires to prolect a parly or person [rem
annoyance, embarrassment, oppression, or undue burden
or expense.” The party seeking a protective order has the
burden to show good cause {or it. Reed v. Bennen, 193
F.RD. 689, 691 (D.Kan 2000}, General Dynamics Corp.
v. Selh Mfe. Co. 481 F.2d 1204, *1212 (C.A.1973) To
establish good cause, that porty must make "a particular
|1*4] and speaific demonstration of fact, as distinguished
from stereotyped and conclusory staements.” Pepsi-Cola
Bonling Co. of Pittsburgh, Inc. v. Pepsico, Inc., Case No.
01-2009, 2002 U.S. Disr. LEXIS 8134, 2002 WL 922082,
at *} (D.Kan May 2, 2002) (quotations and citations
omitted). General Dvnamics Corp. v. Selh Mfg. Co., Id

While the Court may pgrant a protective order
prohibiting the mking of a deposition when it believes
that the information sought is wholly irrelevant 1o the
issues in the case, the normal practice of this Couort (10th
Circuit) is to deny motions that seek 10 entirely bar the
taking of a deposition. Horsewood v. Kids "R" Us, Case
No. 97-244), 1998 U5 Dist. LEXIS 13108, 198§ WL
526589, ar *S (D.Kon. Aug. 13, 1995). Van Den Eng v.
Coleman Co., Inc. 2005 US. Dist. LEXIS 40720, 2005

WE 3776382 24D Kan ) (1 Kan 2005

The court  cerinly  recognmizes  that wking
depositions of high level carporste employees has the
potentist for abuse and thas the count should be anune
that potential, Fohvell v. Hernmdez, 210 F R I 169, 173
(MDNC 2002) There has been no showing that the
Plaintiff” has abuscd the discovery process or has not

sought or been withing 10 accommuodate the witnesses.

The Coun Wal-Mart's  assertion that
high-level corporate {*5] exccutives ("Apex OfTicials™)
cannot be deposed unless the pany secking the deposition

rejects

can show that {1} the exccutive has unigue or special
knowledge of the facts w1 issue and {2} the secking pany
has cxhausted other less avenues  for
obtaining the information sought. The Defendant seeks 1o
put the burden on the Plant{l to show why the
deposition should be 1aken as opposed to the burden
being on the Defendant 1o show why it should not. Coun
does not believe that the burden rest with the Plainiif{T and
in the cases cited by the Defendant, almost invariably, the
Defendant had produced affidavits o show that the
witness did not have specific knowledge about the Tacts
relating lo the lawsuit.

bhurdensome

Al of the behavior that underlies this cause of action
originated at the very 1op of the chain of command in one
of the largest corporations in the world. It is certainly
reasonable 1o the court 1o behieve that very high level
cmployees could have pertinem information corcerning
the Plaintifl's claim ansing ouwt of a "whistleblowing”
incident which involved the highest corporaie cxccutive
employed by the Defendant. This is not to say that the
Plaimtiff may order the wilnesses 1o be [*6] produced
without  reasopable thewr  busy
schedules, or that preliminary discovery may make the
matter moot but the Defendant’s blanket assertion that the
Plaintiff should have no access 10 these wilnesses 15
incorrect.

accommodation 1o

Conclusion:

The Motion for Protective Order is DENIED but the
Court will dircct that the depositions of these two
witnesses shall come fater in the discovery process, rather
than sooner, in the hope that the necessity for one or both
depositions may become mootl.

ITI1S SO ORDERED this § Tth day of July 2007.
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CANAL BARGE COMPANY, Phaintift/Counter-Defendant, v
COMMONWEALTH EDISON COMPANY, Defendant/Counter-Plaintiff,

Case Np, 98 C 0509

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS, EASTERN DIVISION

2001 1.8, Dist. LEXIS 10087

July 18, 2001, Decided
July 19, 2001, Docketed

DISPOSITION: 1*1] ComEds Motion o Quash
Notice of Deposition DENIED and Canal Barge's Motion
to Strike Notices of Rule 30(b)(6) Depositions and Riders
Attached to Notices of Depositions GRANTED m parn
and DENIED in part.

CASE SUMMARY:

PROCEDURAL POSTURE: The action involved the
claims and cross-claims of the panies arising from
charges  and  alleged
nonpayment. Before the court were defendant’s motion to
quash 2 notice of deposition and plaintiff's notice to stirike
nolices of deposition and riders attached to the notices.

maintenance  and  insurance

OVERVIEW: Defendant argued that the areas of inquiry
in the deposition notice asked for knowledpe of 1ts legal
position and were inappropriaic under Fed R. Civ. P.
30(byi6), The court disagreed. Plaintiff was enlitled 10
know the basis for defendant's legal position, and the
information request was not privifeged. The inquiries
were more apprepriately posed in a deposition that by
contention imterrogatories. The defendant put the matter
into issue, thus it was obligated 1o submit to queshioning
and 1o produce knowledpeable employees andior to
prepare a witness by having the witness review the
relevant documents. Plamnuff contended, in its mobion o
strike, that beeause it had identified only one witness
despite being served with six notices, thal the wilness
should only be deposed lor one-day under Fed. R. Civ. P,
30. The court found thai the complexities of the case
justificd a longer deposition and extended the time to
three days for seven hours. The riders to the deposition

nolices were struck as untimely since the requests were
neither “lew and simple” nor “closely relsted o the oral
examination  souphs,” but the information
requested was to be brought to the deposition.

alrendy

OQUTCOME: The coun denied defendant's motion 1o
quash the deposition notice and granted in part and
denied in part plaimifl's motion to strike deposition
notices and the attached riders.

CORE TERMS: barge, rider,
designate, advisory commillee's, deponent, designee,
discovery, business entity, useful life, work performed,
production  of documents, interropatory, designated,
repair, oral examination, knowledgeable, questioning,
untimely, prepare, entily’s, subject matter, wilness to
testify, legal position, legal defense, former employces,
personal knowledge, particularity, presenting

deposition,  notice,

LexisNexis(R) Headnotes

Civil Procedure > Discovery > Methods > Oral
Depositions

[HN1] Fed. R. Civ. P. 30tb}(6) allows hitigants to name 4
business cntity as a deponent. Rule 30¢b)(6) s designed
1o prevent business entities from "bandying,” the practice
of presenting employees for their  deposition  who
disclaim knowledge of fucis known by other individuals
within the entity.

v
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Civil Procedure > Discovery Methods > Orol
Depositivng

[HN2] See Fed R Civ P3tilin,.

Civil Procedure > Discovery > Methods > Oral

Depositions

[HND3) The Foed R s P30gbji6) gives the corporation
who is being deposed mose centrol by altowing it 10
designate and prepare @ waness to tesufy on the
corporation’s behalf,

Civil Procedure > Discovery > Methods > Oral
Depositinns

IHN4} For a Fed R Civ. £ 30fb)(6} deposition to
operate effectively, the deposing party must designate the
arcas of inquiry with reasonable panicularity, and the
corporation  must  designate and  adequatcly  prepare
witnesses 1o address these matters. Once the deposing
party specifies the topics of the depesition, 1t becomes the
corporation’s duly to designate one or more individuals

able 10 testify about the relevant arcas.

Civii  Procedure > Discovery > Metheds > Oral
Depusitions

Civil Procedure > Discovery > Methods > Written
Depositions

Evidenee > Judicial Admissions > General Overview
[HNS) A Fed. R Civ. P. 30(b}(6} deponent’s testimony
does not represend the knowledge or opinions of the
deponent, but that of the business entity. In cffews, the
deponent is speaking for the corporalion, presenting the
corporation's position on the topic. The deponenl must
testify to both the facts within the knowledge of the
business entily and the entity's opinions and subjective
beliefs, including the entity’s interpretation of events and
documents. A corporation is "bound™ by its Rude 30(b)(6)
icstimony, in the same sense that any individual deposed
under Rule 30b)¢i} would be "bound” by his or her
lestimony, however, this does not mean that the witness
has made a judicial admission that formally and finally
decides an issue.

Civit  Procedure >  Discovery > Methods >
Interrpgatories > General Overview
Civil  Procednre > Discovery > Methods > Oral

Depuasitions
[HN6&] Generally, inguiry regarding a corporation’s legal

positions iy appropriate o Fed RO Cive PO 306h)(6)
deposition. However, some inguiries are hetter answered
through comtennon interropatories when the questions
involve complicated lepal 1ssues. Whether a Fed. R Civ.
Foo30rh)(6) deposition or o Fed ROCiv P 33(c)
conienlion intcrrogatory 15 more appropriate will be a
case by case factual dotermination.

Civil Procedure > Counsel > General Overview
Civil Procedure > Discovery > Methads
Depositions

> Oraf

[HN7] A corporation cannat have s attorney assert that
the facts show a particular position on a lopic when, at
the Fed. R. Civ. P. 310¢b}6) deposition, the corporation
asserts no knowledge and no position.

Civil Procedure > Discovery > Merhods
Depositions

> Oral

[HN8] ¥ none of a corporation's current employees has
sulficient knowledge lo provide the movant with the
requested information, the corporation is obligated to
prepare one or more witnesses so that they may give
complete, knowledpeable, and binding answers en behalf
of the corporation.

Civil Procedure >  Discovery
Depaositions

[HN9} Under the Advisory Committee’s Notes 1o Fed. R
Civ. P, 10{d)(2), if a corporation designates more than
one tepresentative In sesponse te 3 deposition notice
under Rule 30(b}(6}, the onc day limil applies separately
to each designec.

> Methods > Oral

Civil Procedure > Discovery > Methods > QOral
Depositions

Civil Procedure > Discovery > Methods > Stipulations
Evidence > Competency > Interpreters

[HN10] The language of Fed. R Civ. P. 30(d){2) limits a
deposition 10 one day of seven hours, unless otherwise
authorized by the court or slipulated by the parties, The
Advisory Commitec’s Notes 10 Rule  30¢d)f2)
contemplale various faclers a court may consider in
determining whether to order an extension, including the
necd for an interpreter, if the cxamination will cover
events occurring over a long period of time, il the witness
will be duestioned about numerous lengthy documents. or
in multi-party cases.
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Civil Procedure > Discovery > Moethosds = Orol
Depusifiuns

(HN11] Sce Fed R Crv. P 30(b)(3).

Civil Procedure > Discovery > Methods > Oral
Depositions

Civil Procedure > Discovery > Methods > Requests for
Production & Inspection

{HN12) A document request under Fed R Civ. P
I0¢ki(5) 15 a complement 10 a Fed R Civ. P30
depostiion, net o substitute for a Fed R. Civ. P34
document request. Thus, requests which all under the
rubric of a Rue 30(by(5) deposition should be “"few and
simple” and “closely related to the oral cxamination”
sought. Otherwise, the Court may assume that the
document request falis under Rule 34 and, as such, 15
barred as untimely under the scheduling order.

Civil Procedure > Discovery > Methods > Qral
Depaositions

[MN13) See Fed R Civ. P
commitlee’s notes.

Jbi(5)  advisory

COUNSEL: For CANAL BARGE COMPANY,
plaimiff: Warren ). Marwedel, Shari L. Friedman,
William Phillip Ryan, Marwedel, Minichelio & Reeb,
P.C., Chicage, 1L

For COMMONWEALTH EDISON  COMPANY,
defendant: Gary W, Bozick, Holfman, Burke & Bozick,
Chicago, IL.

For COMMONWEALTH EDISON COMPANY,
counter-clawmant: Gary W. Bozick, Hoffran, Burke &
Buozick, Chicago, IL.

For CANAL BARGE COMPANY, counter-defendant:
Warren ). Marwedel, Shari L. Friedman, William Phillip
Ryan, Marwedel, Minichello & Reeb, P.C,, Chicago, IL..

JUDGES: Nan R. Nolan, United States Mapistrate
Judge.

OPINION BY: Nan R, Nolan

OPINION

' )

MEMORANDUM OPINION AND ORDER

Canal Barge Company {Cans! Barge) has fled
Compliint
{ComEd}
maimienance  and
1996-1997 tor the
contractual

spamst Commoenwealth Edison Company

seeking invoices  [or
incernred
upkeep of barpes subject to
agreement

payment  of  1wo
msurance  charpes
between the partics. Combd
admuts that it failed 10 pay the amounts billed i the two
invoices, and is asserting 1*2] i ats coumerclaim thi
Canal Barpe billed ComEd for invalid charges which Tall
outside the scope of the contract. This matter is before the
Court on ComkEd's Quash  Notice  of
Deposition, (Docket Entry % 73), and Canal Barge's
Motion to Strike Notices ol Ruele 30rh)(6) Depositions
and Riders Attached to Notices of Depositions, (Docket
Eniry # 71}, For the following reasons, Combd's Motion
16 Quash 15 DENIED and Canal Barge's Motion 10 Sinke
is GRANTED in part and DENIED m purt,

Motion 1o

1. Federal Rule of Civil Procedure 30(h){6}

{HN1] Federal Rule of Civil Procedure 30(bi(t)
allows litipants 10 name @ business eatity as 3 deponent.
Rule 30rb)(6) s designed 1o prevent business entities
from "bandying,” the practice of presenting employecs
for their deposition who disclaim kpowledge of facls
known by other individuals within the entity. SmithKline
Beecham. Corp. v. Apotex Corp., 2000 1.8, Dist. LEXIS
667, *24, 2000 WL 116082, m *8 {N.D. 1. Jan. 24,
2000) (citing Alexonder v. F.BI, 186 FRD. 148 152
(D.D.C.1999)), Rule 30(bj(6) states in pertinent pant that:

[HN2] A pany may in the party's notice
and in a subpoena name as the deponent a
public or private corporation |*3] ... and
describe with reasonable particularity the
matiers  on which
requested. In that event, the organizalion
s0 named shall designale one or more
ofhcers, directors, or managing agents, or

examination 1§

other persons who consent o testify onits
behall, and may set forth, for each person
designated, the matters on which the
person will testify. . . . The persons so
designated  shall testify as lo matiers
known or reasonably available to the
organizalion.

Fed R Civ, P.30(R)6). [HN3] The Rule gives the
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corporatian being deposed more contrel by allowing it 10
designate and prepsre & winess 1o desofy on the
corporation’s behall. Fed R Cive P 30rbj(6) advisory
commitiec’s note. "{HN4] For a Rude 30(b)(6) deposition
to operate cffectively, the deposing party must designate
the areas of inguiry with reasonable particularity, and the
corporation  must  designate  and  adequately  prepare
witnesses o address these matters.” Unired Stares v
Telor, 166 F.RD. 356, 360 (M DN.C. 1996). Once the
deposing party specifies the topics of the deposition, &
becomes the corporation's duty to designate one or more
mdividuals able 1o tesufy about the relevant areas.

SrnthKline, 2000 WE 116082, |*4] a1 *8.

[HN5] A Rule 30¢hji6) depeoncnl’s testimony docs
not represent the knowledge or opimons of the deponent,
but that of the business entity. Tavior, 166 FRD. a1 361
in effect, the deponent is "speaking for the corporation,”
presenting the corporation’s pusilion on the lopic. Id. The
deponent must testify 1o both the facts within the
knowledge of the business emily and the cntily’s opinions
and subjective beliefs, including the entity’s interpretation
of events and documents. Id. A corporation is "bound” by
its Rule 30rb)(6) testimony, in the same sense that any
individual depesed under Ruwle 30fbjri) would be
“bound” by his or her testimony, however, this does not
mean that the witness has made a judicial admission tha
formally and finally decides an issue. W.R. Grace & Co.
v. Viskase Corp, 1991 U.S. Dist. LEXIS 14651, %6, 1991
WL 211647 at *2 (N.D. 11l Oc1. 15, 1991 )ciing Brown
& Root, Inc. v, American Home Assur. Co., 353 F.2d 113
{Sth Cir.1965), cerl. denied, 384 U.S. 943, 10 L. Ed. 2d
541, 86 8 Cr. 1465 (1966)).

1). ComEd's Metion 10 Quash Notice of Deposition

In its Motion 1o Quash, ComEd gencrally argues tha
the topics designated by Canal Barge are [*5]
inappropriate for inquiry in a Rule 30(b){6) deposition,
Specifically, Canal Barge groups its objections into the
following three areas:

1) Topics 1-6, 9, 12 call for the designee
to spectlate and form legal conciusions

2) Topics 7, 8, and J1 request
ComEd's position on the useful life of the
barges, which requires the Comid

, designee 1o sift thoupgh 600 poges of
documents received from Canal Barpe

3y Topics 10 and 13 cadi for the “legal
defense strategies of Combd wuh respect
1o Canal Barge's claims apaingt ComEd.™

The Court Ninds thm all of these areas are proper
arcas of questioning in a Rule 30{b)i6} deposibon. In the
objections prouped under areas §oand 3, ComEd arguces
apamst bemg required 1o provide any information which
could be characterized as s legal posiion on the
contracts 1 issue. Canal Barge responds by noting thal
ComEd's position in its defense of this case 15 thi the
work performed 15 not maintenance under the cuntracts.
Canal Barge contends it s enntled 10 know the basis Jor
that position. Canal Barge funther assens that ComEd has
net claimed this information is protected by privilepe and
has cited to no case law in supporn of its |*6] opposition
o the opics.

[HN6] Generally, inquiry regarding a corporation’s
legal positions is appropriste i a  Rule  30(h)(6)
deposition. Sec US. v Tavlor, 166 F.R.D. 356, 362
(MDNC 1996), However, some imguiries are better
answered through “contention interrogatones” when the
questions nvolve complicated legal issues. See Taplor,
166 FRD ar 362 n7. Whether a Rule 30(h)6)
deposition or a Rule 33(c) contention interropatory s
more appropriate will be a case by case factual
determinaton. }d. The Count finds in this case that there
is both a legal and faciual component 1o the interpretation
of these comracts, and tham Canal Barge's quiwe
fact-specific inquiries into ComEd's position that the
work performed on the barpges was nol mainfenance are
maore appropriately posed in a Rule 30(b)(6) deposition
rather  than  through  comention  interrogalories.
Furthermore, Canal Barge is correct that ComEd has not
asserted any privilege relating o any questions regarding
i's "legal defenses™ Lo the contracts,

ComEd's sccond general objection asseris thal any
inquirics by Canal Barge into the useful life of the barges
{Topics 7,8, and i1) would require |*7] ComkEd's
designee to review more than 600 documentis and would
therefore be unduly burdensome. Canal Barge responds
by saying (hat 3t is ComEd whe has put the useful life of
the barges at issue by secking discovery from Canal
Barge on this topic. (See Canal Barge’s Resp. at 9)
[HN7} A corporation cannot "have [its] attorney assen
that the facis show a particular position on a topic when,
at the Rule 30(h)16) deposition, the corporation asserts no
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knowledpe and no posshon.” Tavlor, 166 F.RI w363
.8 The Court finds that of ComEd wishes to mtroduce
evulence and take 2 partcolar positon reganding the
useful hife of the barges @ wsal, then 1t must submst to
questiomng regarding that posinen a1 the Rule 30(hjr6)
deposinon, and be prepared to discuss any documents
relevant 10 that pesition.

Comlid raises one further objection 1o the topics
named by Canal Barge for the Rule 30ih)(6) deposition,
ComkEd states m is molion 1o quash {and ataches a
suppening afldavit o this effect) that many of its most
knowledgeable employees on these 1opics now work for
Midwest Generation, with which ComEd 15 having a
legal dhspute. Therefore, ComEd argucs, it 15 unable 1*8)
1o designate any of these former employees, who have
personal knowledpe of these topics, as ils representative,
Canal Buarpe responds that there are cenain former
employees whoe may be knowledgeable about these
matters whe do not work for Midwest Generation,
namely Roland Kraatz, George Rifakes, or James Small.
Most importantly, Canal Barge points out that even of
none of these employees could testify, ComEd stil} his a
duty 1o designate a representative who has knowledge on
these topics, even if the employee has no personal
knowledge and has to be educated. The Court aprees thu
"THNE] if none of defendant's current employees has
sufficient knowledpe to provide plaintiffs with the
requesied information, defendant is oblipated 10 'prepare
[ene or more witnesses] so that they may give complete,
knowledgeable und binding answers on behall of the
corporation.” ferardi v. Lorillord, Inc., 1991 U.S. Dist.
LEXIS 11320, *3, 1991 WL [58911, mt *] (E.D. Penn.
Aug. 13, 1991) (citing Marker v. Union Fidelir:. Life Ins.
Co, 125 FRDIZI 126 (MDN.C. 1989).

The Court finds that all of the 1opics listed by Canal
Barge for us Rule JOrb}(6) deposition are appropriate,
and therefore, DENIES ComEd's [*9] Moiion to Quash.

I, Canal Barpe's Motion to Strike Notices of Rule
30¢b){6) Depositions and Riders Attached to Notices of
Depositions

On May 29, 2001, ComEd served six notices of
deposition on Canal Barge pursvant to Rule 30fb)(6). A
rider was attached to cach notice requesting Canal Barge
10 produce documents contained within cleven scparate
calegorics. In this motion, Canal Barge requests that,
since it plans only 10 produce one witness o westify as to
all of the barges, ComEd be limited to only onc single

day of deposisan testimeny Canal Barpe also reguests

that the  Coun ssnke  the nders requesting further

docunmuents as antimely  reguests for producton of
documenis pursuant to Federal Rule of Civil Procedure

4.

A. Canal Barge's Request to Limit the Rule 30¢h)r6)
Breposition to One Day

Canad ComEds Rule
anfbi() deposition be limited 10 one seven-hour day s

Barpe's first request tha

based upun Rule 30(d)(2) which hmits the deposition of
cach witness to one day of seven hours. JHNY] Under the
Advisory Commuitiee’s Notes 1o Rule 30(d)(2), 1f a
corporation designales more than one representative in
respense to @ deposinon notice under Rule J0¢h){6), 1the
one |*14] day hmit applics separaely w coch designec.
Fed. R Civ. P J0(d)i2) advisory commmittee's noles.
Canal Barge orgues thot when a party onby designates one
witness under Rule 30(h)i6), a pany should not be able 1o
circumvent the one witness, one day himit by issuing
nwltiple notices covering the same subject matter. In
Response, ComEd nates that the notices do nol cover the
same subject matter, in that the repair performed on each
barge was unique, and requires individualized inquiry.
Come argues that it is unreasonable to limit ComEd to
ask detailed guestions of the work done on 56 barges in
one 7-hour time period.” (ComEd's Resp. at 3.)

In this case, as Canal Barge only plans 1o designate
one wiiness o respond 10 all quesuons regarding the
repair work on the barges, Rule 30¢d)(2)'s one-day time
restriction does apply. However, [HN10] the language of
Rule 30¢djf2) limis a deposition to one day of secven
hours, "unless otherwise authonzed by the count or
stupulated by the parties.” The Advisory Commitiee's
Notes 1o Rule 30{d42) contemplate vanous factors a
court may consider in detenmining whether 10 order an
extension, including the need for an interpreter, i the
examination will {*11] cover even!s occurming over i
long period of time, il the witness will be questioned
about mumecrous lengthy documents, or in multi-party
cases. Fed. R, Civ. P, 30d)(2} advisory commitice noics.
In this case, the Court finds that the Tactual compiexity of
discussing repair work performed on 36 buarges and the
need 1o refer 1o numerous accompanying documents
justifies avthorization 1o extend the time allowed for this
depaosition.

However, while the Court agrees with ComEd that
the scope of this Rule 30¢bi(6) Jeposihon requires more
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than one dav of guestomng, 1 Nnds Combd's reguesrt for
s1x days o be excessive. ComEd has not provaded the
Cours with any case sushority for its argument that it can
simply serve six separate aetices of deposiion under Rule
I0ibi6) and be putomatically entitled to six full days of
depositions  regardless of the number  of  corporaie
representatives desipnated by Canal Barge. As Canal
Barge points out in its Reply, the solution to the problem
lies mn requinmp ComEd 1w make eflicicat use of s nme.
The Court finds that sllowing ComEd up to three seven
Rude  30{hi6)

deposimon provides a compromise which allows Combd

how days o which e condoct 1t

ample [*12] time to gquestion Canal Barge's designee
regardsng the repair work performed on the barges, while
reguiring ComEd to use its time in an efficient manner.
Therefore, the Count is authorizing Comizd to use up to
three seven howrs days ints Rufe 30rb)(6) depesition of
Canal Barge, and Canal Barge's molion to sinke this
deposition in its entirely is denied,

B. Canal Barge's Request for the Court to Strike the
Riders Attached to the Notices of Deposition

Canal Barpe's sccond request 1s for the Cournt to
sirike all of the nders which ask for Canal Barge 10
produce documents o ComEd at the
depositians. ComEd attaches these riders pursuant w Rrde
30¢h)i5), which states: "[HN11] The notice of a party
deponent may be accompanied by a request made in
compliance with Rule 34 for the production of documents
and tangible things at the taking ol the deposition. The
procedure of Rule 34 shall apply to the request.” Fed R
Civ. P. 30¢bj(5). Canal Barge objects to producing these
documents on the basis that writter discovery closed on
April 30, 2001, and that a Rule 30(hif3) request for
production ol documents made after the close of written
discovery violales the requirements of Rufe 1*13] 34.

BUIMCTous

This Court Tollows the holding of Carter v. United
States, 164 FRD. 131 (D. Mass. 1993), relerred to by
both parties in their briefs. in Carler, the district court
rehied on languape in the Advisory Commitiee’s Notes o
Rule 30¢b)(5} ' in coming to its holding that only the
most narrow and relevant documents may be requested
pursuant lo Rule 30(b)(5):

In essence, [HN12] a document request
under Rule 30¢b)(5} is a complement to 3
Rule 30 deposition, not a substitute for a
Rule 34 document request, . ., Thus, ., .

requests which fall wnder the rubnic of &
Rude 30¢b)i5) deposion should be "few
and simple” and “closely reluted 1o the
oral examinaven” sought. Otherwise, the
Court may assume that the document
request Talls under Ride 34 and, as such, is
burred as untimely uader the Court's
scheduling order,

Y. ar 133,

i The Advisery Committee’s Notes  state:
“[HN13} Whether production of documents or
things should be obtained direcily under Rule 34
ot at the deposition under this rule will depend on
the nmure and volume of the documents or things.
Both methods sre made avadable. When the
documents are few and simple, and closely related
te the oral exammation, ability 1o proceed via this
rule will facilitate discovery. 1f the discovering
party insists on examining many and complex
documents at the taking of the deposition, thereby
causipg undue burdens on ethers, the latter may,
under Ruojes 26(c) or 30{d}, apply for a court order
that the examining party proceed via Rule 34
Fed. R Civ. P 30(b)(5}
committee’s notes.

alone.” advisory

1*14] The riders at issue ask {or broad catepories of
writien documents, many of which are unlimited in time
and would include documents generated during the entire
thiny-year duration of the contract. {See Canal Barpe's
Reply a1 6.) The Court finds that these document requests
are neither "few and simple” nor "closely related 1o the
oral cxamination sought.” Canal Barge asserts that many
of the requested documents have previously been
produced 1o ComEd, 2 and this Count finds thm Canal
Barge is nol required bring any documenmts to the
deposition which it has already produced 10 ComEd. To
the exient the riders solicit production of new documents
which were not previously requesied, or which were
included in ComEd's additional proposed interrogatories
which were rejected by this Court, the Coun finds that
these requests are unhimely in light of the written
discovery cut-off date of April 30, 2001,

2 Neither pary c¢lariltes which documents
contained  within  the Rider Requests  have
' previously been frequested and produced and
which have not. Therefore, the Court makes no
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Nadings as 10 which documents within the Ruder
Reguests Canal Barge has already produced.

1*15] Therclore, Canal Barge's motion 10 sirike the
reders attached w0 notices ol depositons 18 granted.
FHowever, the Court will require that Canal Barge bring
with 1t 1o the deposition any decuments, not previousty
produced so ComEd, which the designee relicd upen n
peepaning for the deposition.

IV. Conclusion

For the forcgong reasons, the Court finds that
Combd's Motion to Quash Notice of Deposition, { Docket

2

Entry & 73) 05 DENHD and Canal Barge's Moton 1o
Strike Notices of Rule 2rhji6) Depositions amd Riaders
Attached 10 Notices of Deposinons, (Docket Entry # 71),
1s GRANTED n part and DENIED in port.

ENTER:

Nan R. Nolan

United Stares Magistrate Judpe

Dated:

July 18, 2601
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COUNSEL: 1*1 For Jerry Hamis, Plainull: Brendan ).
Denclon, LEAD ATTORNEY, DONELON, P.C, Kansas
City, MO.

For Euronet Worldwide, Inc., Payspot, Ine., Defendants:
Kenneth M. Willner, LEAD ATTORNEY, Brendun M.
Branon, Paul, Hastings, Janofsky & Walker, LLP --
Washinpton, Washinglon, DC; Michacl A. Williams,
LEAD ATTORNEY, Lathrop & Gage, LC - KC, Kansas
City, MO.

JUDGES: DONALD W. BOSTWICK, United States
Magistrate Judge.

OPINION BY: DONALD W. BOSTWICK

OPINION

MEMORANDUM AND ORDER

Before the Court is Plaintiff’s Motion for a Protective
Order "pertaining to Defendants' atempt 10 depose
Plaintiff's  counsel Brendan ). Doenclon and  the
confidential nature of a mediation sesion [sic].” {Doc.
15). Defendant has responded in opposition 1o the

moton. (Doc. 200) Plaintiff did not reply and the hme 1o
do so has expired. See D.Kon. Rudes 6.1, 7.4. The Coun
has reviewed the briefs and exhbits provided by counsel
and is prepared 1o rule,

BACKGROUND

Plainiff filed suit sgainst Defendant  Euronc
claiming employment retaliation in violation of Title V11,
(Doc. L} Plaintiff contends her employment  was
terminated after she was identified as witness withing 1o
testify on behalf of Darrel [*2] Matthews, another of
Defendant's employees, who was bringing 2 racial
discrimination claim against the company. J4. This
alleged identification occurred during a mediation of
Matthews' claims on December 20, 2005. Phintifls
employment with Defendants was terminated on January
9, 2006. {(See Doc. | at PP 20-21)

The medialion of issue was attended by two of
Defendants” Human Resources employees in additien 1o
Matthews and his atlomey, Brendan Donelon. Mr
Ponelon also represents PlaintifT in the present casc,
Plaintiff alleges that during a joint session of Matthews'
mediation, Matthews indicated PlaintifT woull testify that
“he did his job well” and "was replaced by a Phil Hackley
(a Caucasian}.” (Doc. 15 a1 pg. 2.) Plaintiff furthes allepes
that Doncion "made no comments regarding Matthews'
statements  abowt  [Plaintiff] excepl a  confirmation
comment regarding their validity." /d According to
Defendants, both of their employees who attended the
mediation have stated that "PlaintifT was not menlioncd
by anyone” at the mediation, "contrary to Mr. Matthewy'
allegations, and . . . their notes of the mediation session
do not indicate that PlaintifT was mentioned.” (Doc. |*3]
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20 atpg 2-30

On March 1, 2007, nohced  the
depesition of Donelon in order 10 quesuen him regarding

Defendants
the statements allepedly made by Masthews ai the
mediation “idenniving Plonu(l as a withess in

Matthews'
discriminavion” (Doe. 20w pp

suppont of  Mr, clams  of  racial
1) According 1o
Defendants, "[1]hese slleged statements are central 1o
Plaintiff's theory of her case” and “crucial 1o the

preparation of Defendants case.” Jof
DISCUSSION

A. Deposition of PlaintifFs

Ponelon.

Attorney Brendan

Fed R Civ. P 26{c) provides that the Count may,
upon a showing of pood cause, "make any order which
justice requires to prolect a parly or person from
annoyance, embarrassment, oppression, or undue burden
or expense.” Trial counts have discretion in determining
when a protechive order is appropriste. See Boughion v.
Cotter Corp., 65 F.3d 823, 828 (}1rh Cir. 1995} (slating
that a wial judge's gramt of a protective order will be
reviewed for abuse of diseretion),

The party secking a proteclive order has the burden
to show good cause lor it. Reed v. Bennent, 193 F R
689, 691 (D. Kan. 2000). |*4} To establish good cause,
that party must make “a speeific
demonstration of fact, as distinguished {rom stereotyped
and conclusory statements.” Pepsi-Cola Bonling Co. of
Pintsburgh, Inc. v. Pepsien, Inc., Case No. 01-2009,
2002 U5, Dist. LEXIS 8134, 2002 WL 222082, at *1 (D
Kan, May 2, 2002} {quotations and cilations omitied).
While the Counl may grant a proteclive order prohibiting
the 1aking of a deposition when it believes thal the
information sought is wholly wrelevant 1o the issues in
the case, the normal practice of this Count is o deny
motions that scek to entitely bar the taking of a
deposition. Horsewood v. Kids "R” Us, Cose No.
97-2441, 1998 US. Dist. LEXIS 13108, 199§ WL
526589, at *5(D. Kan. Aug. 13, 1998).

particular  and

Altorneys are subject 1o being deposed, even i they
represet a panly to the suit, Simmens Foods, Inc. v
Willis, 191 FRD. 625, 630 (D. Kan. 2000} {citations
omitied); see alsg United Phosphorus, Lid. v, Midland
Fumigant, Ine, 164 FRD. 245, 248 (D Kan. 1995)

t"Atorneys with dbiscoverable facts. not protecied by
attorney-client privilepe or work product, are oot exempt
leom being & source for discovery by 1*5) vinue of their
Hicense 10 pracice jaw of thesr employment by o party.”).
"Barnng extraordinary circumstances, courts rarely wibl
grant @ protective order which 1otally
Foods, 9]

However,

prohibrs 2
FRD at 630
exiraordinary

deposition.”  Sinumaons
{ciations ominted}

circumsiances may be presented when one party seeks to

depose opposing counsel, including “delay, disruption of

the case, harassment, and unnecessary distractions into
collaseral matters " fd (citanons and quotations omintedy,

With similar vonsiderations in mind, the Eighth
Circutt established s threshold  three port test for
determining when a pany should be allowed to depose
opposing counscl. Shelton v Am. Motors Corp., A5
F 24 13231327 (&ih Cir 1986). That test requires the
party secking the deposition to show that "(1) no other
means exist W obtain the information than 1o depose
ppposing counsel, {2) the information sought is relevant
and nonprivileged, and (3) the information is crucial 1o

the preparation of the case.” /d. {citations omitted).

Faced with the
recognized the Shefton laclors, stating

Same

Temh  Circuil

1ssue, the

{Tlhe {*6] question is whether the trial
courl abused its discretion in attempting 1o
protect the  defendants from an
unnecessary burden. Viewed in this light
we approve the critenia set {orth in Shelton
v. American Molors, supra, but at this
time, we need only make the more limited
holding that ordinarily the trial coun at
least has the discrerion under Rule 26(c) 10
issue a  protective  order against e
deposition of opposing counsel when any
one or more of the three Shelton criteria

for deposition listed above are not met.

Boughton, 65 F.3d ot 830 (cmphasis in onginal). The
Tenth Circuit did not sel out a mandatory test, but
essentially created a per se rule that if a panty sceking to
depose opposing counsel could not meet the Shelion tost,
then # was within the trial court’s discretion o issue a
protective order prohibiting such deposition. The coun
did net hold that the 1est was reguisite in determining
whether an attorney may be dcposr:d, and not all couns
have apphied it. See Unired Phosphorus, 164 F.R.D. o
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248 (staving thanhe Boughton decision "does not sugpest
that the § 17 7] Shefton factors) must be applicd in every
casc i which the opposing counsel’s deposiion s
soupht™). Beuphton 15 not o resincien on the Court's
discretion under Rule 26¢¢), but rather is an indicator of
the scope of such discrenon. i this Court's opinion,
however, the anadysis and factors enumerated i Shelion

are highly relevant 1o an analysis of the present situation.

In the context of the fiest Shelfton {actor -+ that "no
other means cast o obtam the information than to
depose opposing counsei” -~ Defendams arpue thar
Donelon 1s "the only other person in sitendance besides
the mediater” who will be able o corrobarite Matthews'
alleged starements regording Plamaff (Doc. 20 »1 pp. 5
Detendants further arpue that they are prohibited from
deposing the mediator as a result of he medintion
apreement, thus "Mr. Donelon 15 the only remaining
witness on this subject.” fd. Therefore, according to
Defendants, they have no other means 1o obtain this
information.

Simply stated, the Count does not agree with
Defendams’ analysis. The Shefion Tactors clearly stote
1o obtain the
information [*8] than to depose opposing counsel.” 805
F.2d ar 1327 By Defendants’ own admission, however,
twa of its employees were in attendance at the mediation
session at issue. Although Mr. Donelon may be the only
person semaining who can correborate M1, Matthews'
statements, ! he is not the only person who can testify as
to what Mr_ Matthews did or did not say al the mediation.
Thus, Mr. Donelon is not the only means available 10

that there must be "no other means . . .

obtain the inlormation at 1ssuc. Because Defendants have
failed to establish the first Shefron factor, the Court need
not  address  whether  the relevant,
nonprivileged, snd/or crucial to Defendants’ preparation
of the case. * Boughton, 65 F.3d at 830 (helding that the
Court has the discretion under Rule 26fc) "to issuc a
protective order against the deposition of opposing
counsel when any one or more of the three Shelron
criteria . . . are nol met"). Plaintiff's Motion for Protective
Order is, therefore, GRANTED. 3

information s

1 The Court has nol been asked, and will not
address, whether it would be possible to deposc
the mediator. The Court does note, however, that
since beth Mr. Matthews and Defendant Euronet
have commented on what was said, or nbt smid, ot
the prior mediation, an argument could be made

that any claim of confidentialiy has been waived
by both porties. Also. some muedistion roles
specifically provide that confidennal infurmation
from a mediation may be used in fimbed
circumstances sn future procecdings. See, ep.
D Kan. Rule 16.306)(331) {stating that confidential
information may be disclosed i necessary o
prevent a manilest injustice, help establish a
violation of law or ethical violation, or prevem
harm 10 the public health or safety),
i*9
2 Defendanis urge that Donelon's 1estimony s
cructal to the case and also imlicate that they
should be entitled to depose him 1o ascertain
whether there is o factual bhasis w0 seek his
disqualification. {Doc. 20 wt 3, n.2 and 7-8.) Here
Defendanis know the subsiance of Donclon's
knowledge frum  statements he made in the
Motion for Protective Order. Those statemnents
were made as an officer of the Count and
adequately ouwiine his involvement to allow
Defendants 10 pursue a motion 1o disqualify if
they believe they have adequate legal grounds to
do so.
3 PlaintdT also states that "[a)n additional issue
that may arise ip this matter, and require the
Court's intervestion, 15 the mediation seiting” and
whether “conversations and commenis” occurring
therein are confidential or discoverable, {Doc. 15
alt pg. 4 (emphasis added).) By Phintiff's own
admissian, this issue has nol yet ripened, but may
require  the Cour’s  inlervention  af

undisclosed point  in  the

some
future.  Further,
Defendants have indicated they intend 10 file a
Motion in Limine on the issue. {Daoc. 20 at pg. 7))
A determination of this issue is not relevanl or
necessary in the context of the Court's ruling on
Flainti[f's Motion for Proteclive Order. The Coun,
therefore, will not address this issue at this time,

[*106} B. Reguest for Attoracys' Fees.

Plaintff hoas requested costs and fees incurred in
draliing this motion. Rule 26/c) states thal the provisions
of Rule 37(a}(4} apply concerning the award of cxpenses
wmeurred in conneclion  with such a motion. Rule
J7(a)(4){4) provides thal "the court shall, afler affording
an opportunity 1o be heard, require the panty or deponent
whose conduct necessitated thé motion . . . 10 pay to the
moving party the reasonable expenses incurred in making
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the mobor, including attorney'’s tees” unless o Tinds that
Drefendants’ actions were "substantiaily justificd o1 that
other circomstances make an award of expenses unjost.”

In this case, the Court bebheves that Defendants were
substantially Jusuficd in attempung o depose Mr.
Donclon.  Although  Mr. Doncion s not the only
mdividual with information regarding the swutements at
wsue, the fac remams that he was present al the
mediation and, therefore, may have some recollection of
what was of was not said about Plaintiff. Thus, st would
not be just 10 award costs or fees ta Plainuff. The Coun
therefore findds that the parties should bear their own costs
and expenses in connection with this motion.

P* 11} CONCLUSION

Plamitfs Monon fisr Protecuve Order regarding the
deposition of Brendan Donelon (Doc. 15) 15 GRANTED,
Thus. Dcfendanis shall not be  zllowed 10 depose
Plammtifl's counscl, Mr. Donelon, regarding what occurred
M the December 20, 2005, mediation ot ssue. Mlaimti(Ts
reques! for her costs and fees concerning the motion s

DENIED.
TS5 SO ORDERED.

Dated at Wichia. Kansas on this 29<th> day of May,
2607,

s/ DONALD W. BOSTWICK

Unsted States Magistrate Judge
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ECCLESEASTES 9:10-11-12, INC,, Phaintifi-Appellant, and DELOREAN
MANUFACTURING COMPANY; CRISTINA CORPORATION, JOHN 7,
DELOREAN, Plaintiffs, v. LMOC HOLDING COMPANY LMC OPERATING
CORPORATION, LMO TENANT CORPORATION: PAVL WALEACE;
LAWRENCE L. OPATER, Defendants-Appefices,

No. 05-4192

UNTTEDR STATES COURT OF APPEALS FOR THE TENTH CIRCERT

2007 UK App. LEXIS 19015

Aupust 16, 2087, Filed

PRIOR HISTORY: [*1]
Appeal from the United States District Court for the
District of Utah, iNo. 195-CV-3.TS)L

CASE SUMMARY:

PROCEDURAL POSTURE: Appcilants, corporation,
s alhihoted corporations, snd ais sole dircctor, sued
appetlees. holding company, Hs subsidiaries, snd s
officers, and olleged claims for, mnler alia, breach of
contract, common law [raud, fraud-in-the-inducoment,
ang securities fraud, The Uniled States District Court for
the District of Ulah dismissed the action with prejudice
for failuse to prosecute pursuant (¢ Fed R Civ. Po4i(h).
The corporabion appealed.

OVERVIEW: The distnct count dismissed the case as a
sanction for the slleped discovery-relsted dilatonness of
the company, The alleged delay allegedly preciuded the
partics from preserving the deposibon testimony of the
director prior 1o his death. The appellate coun found tha
the district court did not abuse s discretion when it
granted the motion for dismissal pursuant to Fed R Ciw
P 41fb) for failure 10 prosecute beeause: (1) the loss of
the sele director's deposttion testimony, the producs of the
corporation’s  dilstoriness,  sctually  prejudiced  the
company since to establish its counterclaims, o needed 1o
depose the director; (2) the comporation's conduct
mvolved more than a simple discovery dispute over Fed
R Civ. PO 30rbis) designations, and the count could not
conclude that the corporation acied i good Maith; (3) as a
consequence of e corporation’s "wiliful effort” w avoid

the divector’s Fedo B G P 36thyes) depuosition, his
eritical testimony was not preserved; {4) the corporation
was warned of she possthiny of dismassal; and (5
dismissai was the only approprivie remedy due 1o the
incurable loss of the direcior’s unigue and  cnneal
testimony.

OUTCOME: The mdpmem of the disinet count was
affirmed.

CORE  TERMS:

desipnation, deswgnee, designate, constructive  netice,

notice.  deposition,  discovery,
purchasc-price, counterclaims, designated, misconduct,
vepue, prong, manufacturing, responsive, ambiguous,

dispatch, withdrew, documentation, failure to prosecute,

managing  agend,  frouduient,  purperied,  deponent,
warninig,  depose,  willful, closing-dawe,  deposition

testimony, discovery dispuie

LexisNexis{R) Hesdnotes

Civil Procedure > Dismissals > lmvoluniary Dismissaly
> Failures to Prosecute

Civil Procedure > Appeals > Appeliote Jurisdiciion >
Final Judgment Rule

[HNI1} An appellatc count has jurisdiction under 28

DSCS & 1200 1o review 3 district count's order of

dismissal pursuant 1o Fod B Cive P41b).
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order of court, o defendant may move Tor disimssal of an
acoon or of any chn sgamst the defondant. The sanction

of dispmasal with prequdice Tor fathare o proseeute 15

severe sancion, o mcasure of st resont

Civil Procedure > Divpsissals » Involuntary INspssaly
= General Overview

FHNGT The Unied States Court of Appeats for the Tenth
Circuit has wdentified o non-exhaostve st of Dotors thae
3 st cown ordmarily should consider in determinig
whether o dismiss an acbon with preyudice under fed 7
v oAb (1Y the depree of actaal prejudiee 1o the
other partyy {23 the amount of nterference wiath the
madierad pracess; (3} the Bugants culpabaline; £1) whether
the court warned the party 0 advance that dismissal

wanhd be x bhele sanction for noncomphances and {5Y ihe

Case 4:05-cv-00329-GKF-PJC Document 1331-2 Filed in USDC ND/OK on 10/22/2007

He ke

EERTEA TR i st
LIS PRR RNV O S N IR 3 S TN

Poaowarnanted vl the gegiseainmng

e

veite g h i P! PR IR [NEREHTY

E‘-;t‘lii'i]“ﬂ‘vllliil‘: R T S R P N T I TR RS TN

Covih Provedure 50 Phscovery Methods o Qraf
{Yepesitivms
g]i!‘\ Pl Bwe e oo sosiberd sl Corptithons bty an

affrmaree dure womeke avinlable

AR PUTSEIG 88
prcessary taognve compleies Lpowdedecubbe snd anding
RTATSTNTE SR TTTRNNS T8 corTporatiens behadt Fed f0 e
Aty Phar duiy e nen pepated by

;IHL'_L‘_’L'{E Lok of contin

T . PP .
Ioves porennal F

Skt Egt']‘-?lii'llé‘: [ Bt Y St Eang j'i!;iL'r_‘_\ thy

Purders of wdesithyiny respomas e wabess o corpatate

deposibon on the Comoration

Civid Procedure = Alseovery > Methods = Ohral
Depuxitions
FRINET The

capresshy

U708 smendmicnts b S K e P36
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= General Overvien

FHING] Noter 1 not s prerequisiie for desmissal under
Ped RO Podnnk,

COUNSEL: Raid Lambert, Waoodbuwry & Kesler, Salt
Lake Owyl UT. (denr Boles, Moy & Loos, PLLL
Mke, Oho,
Plamuft Appelfsny,

Pepper with rmeoon the besef)

Henson, Tarres &
Friedman, LLP, Now York Ol NY (Wayne G Peity,
SMuovle & Draper, Sable Lake Cuel LT

briels), for Prefendanis- Appeliecs

Chstopher Jobnson, Kasowie,

with b an the

JUDGES:  HBefore  BRISCOE.
HOLMES, Cucuit Judoes.

HOLLOYWAY D and

OPINION BY: HOLMES
GPIENION '

BOTMUS, Circun Judee,
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A Dret crein prmn e bas death

Eobes madorasd 1o the

draviesab, b oream woas Boclesnstes's sole doeciorn, 1is

corporate destgnee pursamn [a Fed OO PO Rihiihg,

aned Foclesnieds vndv winess wh Desi-dumd boowlodue
b il tacnnd P undorpmmngs o the hnvanon

W hodd it b dhiarr count died oot sihuse s
fosr dinmiseed

AFFERAY e disima

decretion an erannne dolendent’ yonon

[l oo

cenrts pdamend

LHACKGROUDND

Y Aseet Parchise Agrorment

O Decomber 200 18820 Delotcan nd three

corporations he directdy ind mdireaty conirolled, Lopan

Manufactarme Company {Thooan”), Peborenn

“anutacturme Company £ Del vrean Manalacturnng™)

and Crosting Corp O Cnstina™y feoliecnvely "plamniffy™),
cntered it an asset purchase agrecment (TAPATY wath
A

A . . v,
plamatts” pow-prooming cguipment business, - Paul

Holding o

WaiaHace speabBeally formed LMO Holding w acquie
plamntfs” assets. Delorean and Wallace negotisted the

iemis of the APA.

| After the execution of the APAL Logap
chanped 15 mwne o Foclesistes We ose the
name Beelesistes throughout thes opimion to refes
o this corporate entity. both belore wnd alter iy
mame change.

T Delarean was the sele sharcholder of Onstin,

which was the sole sharcholder of Ielorean

sanuinciurimg, which was the sole sharcholder of

Feolesumtes.
Pursuant 1 the APA, EMO Haolding was to pay 2

purchase price of & 127500000 [*3) subject 10 ceraim
closing and

post-closing “adpestmenty” {the
The APA

responsibiny on plinn s for producmye the secessary

prrchase-price adusimenis’y phaced

fBrancial decumentrtion o caloulate the purehase-prce

CEMC Hiodding™) for the safe of
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dedpestments s e haded andined
, ,

fer the beenl vear bt ended o

Hovusose closane teeh ploce ofter Devember 10 jou

plavandts aba were nnpoasible for Tamsinne e

wathun 77 dbevn of dlosane, 1y

febiowang documions

Podanoe shevl, o sidemioni of  aporanons, rohinod

ERINAIY s cashoflow staonmiene, and oiventory

wenensrnente for e aew fecsl e thirough the closing

i

duic chesme-dote docementtion” (2 g repany Dom

phunuth mdependent socenntant. KPME Pest Mareick

{UR PR

1 3:;-.)!13’~<i.£(:.‘

cantinmne e resuls of e it of the

deesmeranen s s phnmnt
opnitatien of the parchowe-poce adpetnwnts buased
apt the sdiod closmpe-dare docimentten Therendtes
the parties wonbd make arvngements for the ansicbhen's

Pl puivinent,

Dolarean was plasnifs wole representsie at the

Fanoary 5019493 clesang. A dlosing, phantis transtorred

thetr

sete fa DAMC Bolbge, whiehoan response. pod

P4 phmnffs 5 L0900.000 w cosh provided thens st g
promssory note for 5 RS and wansforred oo
crorew agent ather netes and shares of preferred stock.
Sevenby-seven davs Baer, liowever, plamnfls did ones
deliver o defondans e closine-dore documentation and
related culuulation of the

Hien purchise-price

adpstments, as comenmphsed by the APA
dovomentdion . was

Phe  clomne-dote BeveT

campleted. Novertheless, Delorean apparently suempied

o negohate the purchase-prce adpastments wath
defendants, offering @ varwty of seomingdy contrmdictory
methedologies and calculabions o conclude the
agreement Uliimately, defendams wndered no addittonal

PVITICTH,
B. Plewdings

b Jonwary 1005,

Eeclesusies fled o complam

seaimst LMO Toldme and Wallace On Mareh 24, 1995,

an wmended complaint was Blod, and Delorean,
Deborean Manufacturine, and Costisa were added s
praintiffs. The mmended camplaint named MO Holding,
LM Operating Corporation ("LMO Operating™y, 3 LMC
CLMO
and Walace

3

“defendants™y A seeond wmended complan was Nled on
i

Tenant Corporation

5

Tenant™y, Lawrence

Lopater, defendants {cotlectively

L LN

Precember

3OLMC Uperating s 3w holv-owned subsidioy

PPAD of PR Haldig: st was formed 1o assume
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Duether perpernted fiie soheme aiter the By 50 1993
clasing by anpersusaibly disspanng Foclestastes’s assers
wanverd satisPany defendants” Doancial obhizations o
phomaafis, by dessmndmge fraudulens offses fo the balance
of the purchase ponce, and By preventing plsinnffs from
sovessang the husiness promises and the requisiie recernds

e caledare the purchase-price adjostmbents,

Plonadfs chms placed [*6] Deborcan a1 the conter

st the htigatan. Accorduig o the sccomd amended
compbnnt, Delorean segotiated the APA masundersinnd
tie terms ef this purposclully “ambngoous and conlusing”
contract was msted by the methodology for ealeulating
the  purchase-price

adpstments. and persenally

garticipated inthe "parported closine” App.ar 40, 47

In response. defendants Bled o
couwstereiaims, melnding chams for breach of contract,
fraud-m-the-imducoment, arnd negheent
misrepresentation. Defendanis assened hat Delorean
made severad Imudulent represestabions o asduce them o
cater into the APAL Defendants specificatly alleged the
defendans discovered  thig

fellenwwing: after closing,

Coclesiostes's inventory of mischines, pans

and supplies
wits both nadequiste and obsoleres plaintifls inflated the

sales and rovenue Feclesiastes's  muachines

froures:
sielded sienilicant sndiaclosed warranty hiabilities due (o

defective design, and plamnt’s Leded 1o make

contributions o Reclesiostes’s pension plan snd never

discontinued 18 pension plin
. Discovery

Detboremy declired personal hankruptey a

oy ol
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the vase amd 1o dearss the hankrupt parties Phonntis

filed g rmemonandam

sappaen of this ot o Jule B,
AOG3 O septessber P50 2003 delondions Dled o B

dhiky

metion Te deanss the achion for o fadare e

procccie. armong ihat plontfts inewcosably Soled ot

foowdvanice the Tgaan o e voars poor o b

sdmpvustratiee closire of dw actinn and 1o provedd
st the rermmny dofendams while dhe cane apumas
LA

btk

Chrerahing

stived i accordance with

sptoy Do O Sturel BB DL the

dratigt CosaTd
pramted phonotfs’ msbion to rooopen e case and 1o

diwrnns the bonkrupt paries. nchidime Dol orean
Despoe denyving defendants” motion 1o dianiss the aoton
parsuant o Kefe S1hi e disinct court warmed  tha
sanchions may he approprade upen proed of the Joas of
evidence, and orally dirccted the pasiies "o procecd m

this case with all dispatch.” App at 1106

On Mareh oo 2804, defendants served Bocdesinsies
with a nonce of depnsiiion pursuant 8] e Fod B
£oRiybit The Bule Jekgea g notice wentalied Ayl 2o,
JO04 as the dnte dor the depostion of Boclesinsies's
corpurste designee. Defendants soupht o depose
Feclesiastos’s corporme designes on o number of issoes,
nchuding:  the  peeatiation. content, exeoution, and
performance of the ATAL the preparation. nccurncy . and
GAaAP-conformity of Ecclesmstos’s Nanncial stiemens
between  Tanoary 10 1990 and Janeary 50 045,
compmunwaions hebween Lockesisstes and Loclesinstes’s
auditors/sccountmts botween Januoery 1 1992 ad the
diste of the deposinon: the caleulation of e purchase
price; and the allepatons m plantifls’ second amended
complamnt and defendams’ coomterclms. By the sime
defondants served their Bode 3ihlits notice. Luwnership
of Leclesisies had moved fram Delorcan o his brother,
Chattes Delorean, o crediter whe aequired the mierest m
partial sansfaction of unpatd debis,
hefore the seheduled

Shortly depositiun,

cleststes’s counsel, duar Balos, ashed defendmns
counsel, Christopher Jobnsen, Tor o pasiponement. On
Mav 600 2004,

without schedubing o new date, Then, g July 26, 2HK

defendants continued the depusiion
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PHITSONS fand] none are
under the drectan and control of wmy chient.” App w
R

Prefendant quickly filed o muotion 1o compel and
requesiod the costs of the moton ag o sinction, Uppoang
defendanis” monon o compel, Ecclesiastes arpecd tha
kb6 “could o ner be

potentiad Ride WIS RES

compelled oy Gppens and ndecd, could oper by
desprned] ] [hoecansed {a P were third parnes who were
former emplavess” App. ot U7 bn contrast o thas

reprosentaton, Holes Oled an affdvir staing tha
Preborean is the "only remmmng officer or dircctor” of
Leclesiastes, and, as Loclesiastes™s sole representainge a
the e of the APA's execution, the enlv wingss whe
could testly as 1o gome of the subject sreas i defendants

Rule Jkii6) notice. App. at 7240

Oy Ty 25, 2005, the disticr court held o hearmg
on the motion fo pansier venne. Foclesmstes's foeal
covnsel, Rerd Lanmhers, sgreed thay Deborom was vitad s
plamifts” ol stating: AT counsel accuntedy pamnts
oul, Mro Delerean s essental fo our case. Dowoohd be

sty e think wo coubd pot on our case without hiny ©
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ander
cirgwmstanees o direct Boclesasies o

detoub ey duln't prodace T
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suppesbng W this o f A o i cae
ok procin sl for ol Conrt o wae M
ERR . Ey . T i
Prelorein enan offieer of vonr company !
vou dort produce bims-ven koo v are
e compitny. you are the officess, voue
the dincctoer, §oouess vou would sy vow
don't produce i, Dmoopoine ke depande

RN
App ot VO35 pemphass addedy

Phe distnies court Tound that Belorean’s prosence
b was Mabsolutely essentad] L bot held s raliy on
1he motion e iansior o shoyvance poending conmidernson
of whether Beloreans presence could e gusranteed

Appoar 0 TOS2-530 On Febranry 3, 2005 Feclostasios

fled @ statorrent with the district couret aeciog that

Delorean "Eals 1o appear iy person w8 o witnuss at irial,
absent compethng bealth-relned reasons satisfaciory 1o
VU] the Count the Court sy disoss Boclesiastes’

chums wath projudice.” Appat 790, Defondants ohjecied

fothis statement, contending thi Boclesusies know of

Prelorean's advanced ape and poor heatth o severad
vears and should therelfore “bear any and alb visks 17 My
Delorean is unable o stiend the inal for whatever
reason.” App.at 801,

o March 190 20050 Delorean divd. Defendants
renewed thesr Rule £7i6) motion o dismiss for fobure Lo
prasecuie snd advised the distrer coun tha ther pending
muotton o omsfer venue was moot. The disiner court
admonished becdesiastes’s counset to tnke the moton
Appooat B2 On Muay 23, 2005, following

cral arpumient, the districr court ennted defenduns

Tseriousfiv]”

motion wind disprssed the envre acten with pregudice as
woall phuntfis, This rofing was lier embodind g

winten arders dated June VA0 20050 The distner courns
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arpues that e dinon conrt wionpls apphed Kide 270k

i ooy hispuie Pk sl el swolsn the

ol bed FoChe P8

Second, Boviestantes sroaes
Bt oven i Kide 0 B s apphicahle he distogt coon

Loded e apply coneatby ahie Dacrore fu

e
disnigenad

Ao Apphoabnbity of Rule 211
Bechestastes argues that the distnet court commited
A dundimental orrer by gy Bede Sl deamies the

avten under o Lafureroprosecute theory, Relving

Sociere Inicrnationafe Do Participanons fndusir
o Comprer fdex, S0 v Rovers, 337008 P07, 207 78

S5 o0 4

) £OFI35 (FURN) Boclosiastes
contonds thun due e the extreme consequences of
dissmssul, dispures regarding the production of discoven
mist he exchervely resobved under Rude 370 Becaose
Fecksuaaes never viclued s order e provide o perma

diseovery” within the mewmng of Rede 37hy2 0 on
reasens  that the disinet conrt bicked suthorzonon to
disiisg the achion

7 bnopuertinent pard, frde 3700070 veads s

follivy,

[HN2TH 5 opany or an afheer,
director, o manaing agent [*16}
of o paty oF 4 person desipnated
under Rwde Midhiiar or ilial e
teshily on behall of a party fails 1o
aliey an erder 0 provide ar perngs
disenven the court i which
the action s peading may ke
such arders i regard 1o the Gndore
asoare Just, and wmeng others the

follewang
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tl

shondd b

brews addiessed s o discovery dispate parsaant 1o
Fodl O POST Sinee the sanchos of disimissal
wonld et have  heen suvindabic theccunder,
desvaesal was imappropnate and the nenter shoeld

[ voreeid m‘!

Iogespense, P dedusdints areve that Peclesiasies
Porferted ths mgiment by Duding o raise 3t hefore the

tsal court. We agee

FHNZY A ossoe is preserved for appeal 30 0 pary
slosis the desteict court wo the esue and secks aoroling
S Cennn 20 Beol Exue Corgr v Moy fnt'i Im
Corp 3PN XET2F) J278 chend i 2008 This Coun
witl not constder a now theary advancaod for the first e
asan appeilate msues oven atheory that o related 1o one
thivt was presented o the distnet court, See, v e Hiner v
oo & O, 390 F 3G JI90 1106 ¢Hleh Cir 20031 Nos
does the "vague and mnbigoous” presentation of o theory
betore ihe frind cpurs preserve that theery as an appebae
sane (M land (F o v IEE AN AR TRV RIINY
PArd o i Corl 19O8), see Tole-Commanrications, ne.
voCamaixsioner, JHOF 30 1220 1231 ik Cir 1087)

T o preserve the itegnty of she appellate structure, we

Congower, fne

shauld not be considered @ second shot forany . where
secondary, bick-up theories may be mounied for the first

tine.

Fectesistes did not proserve this issoe for appeal.

Althouph Beclesinstes claims that the

shicther the case should he dismissedd vader Rude £lhi

B was the whele focus of the maties mothe distnes

qm‘.‘&tiuﬂ o1

conrtToApl s Replv e thoese

distinetson beeseen challenemy e comcvtnes, of fhe
distnicr court’s Rede ik anabvas and

spplicabily of Ride J60h el ©F Joons v efforuen

Fonk & Trawe, WO D3 TR TILCT i (e

irmninge of related tieory Belvre divrict conrt msuiTi on

teopreserve s lor oappealy The diatiies court nese

addressed the Tiner csue o 7o the apphesbilion v o
ob Rude F1eby - ns By 200 Z005 ruding ot s June
St TS Eockesimstes's appotinte birels,

GO
mrreaver doosot dennty o place an the rocond where
Pockosrstos oy any other phisred® aesved thay Bobe o 00h

Voanappostie See SO0 O BO2R 20002 ar vl s
raned onappeal. afl el muse e the precice refvrenee
s the pecard where the wsue was rased and ruled on”

veo adv Stare I Fanndo

Ave Transp el J

Fawed i tavis g &
Droduaing o Consaden

arpaienl when appciiant fmds 1o show

moreeard

gt was rssed and rosalveds

Boclemastes conceded an onal argament that this 1s1ue
was et rised watd spoaicity hefore she P19 disie
i
tecord where this cantention alleaedly was rmscd by
SeesAppo ar STEHOUTA08. 10i6-17) Ow

s

cour Boclessavtes nonetheloss dennilicd

pos oan the

mnphotion.

review ol pagen, however, fmbs o0 contirm

Foelosiisies's

Bockesiastes sumply wipued that af s fmproper for e

representation. For the most part,

duset court o dissnss planhils aeton onoany prowsd
other than the substantive wents, Ep ol at 1000-17
{"[H{ the case 15 poing o be disnvssed hecause Jobin
Delorean dicd, 1 oupht 1o be dismissed  becinuse
substintively the case cap’t be proven without My

Pyeloorean presont.”)

Eeclestasies alse invoked ot oral argement the “plan
arrer” dectnine, Yer, this docimine provides no aid
Although the "plon error” doctiine s typically applicd m
the crvil context o address trinl-related ervors, see Fod. K
Croo PO S1idi2) and Fed R OEvid FTa3ds, we hawe
performed s plas-enor anadysis in oivil hitigstion 1o
address  ableped eryers. See

pre-irial Fplovers

Reincuranee Corpovo Md-Conzinent Cos, Cao 335 F 3d

Loav A it Cie 20030 {apphang "plain crror”

amlviis o aliceed emor i resolution of swummary

judoment motions},
However, ke the plamill 15208 in Himplorers
feinsuromy Carp o Bedlesustes bas Tuled m secking

platnerrer revicw 1o carry 118 Unewrle insurmountahle
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G Boctesinstes’s arpument masmterprers the scape

ol the Teerual bases for the dister count’™s use of

Made dichio The disiner courr did one capresahy

Mor o dnd e
distoct count rest s fadare-to-prosecose hindmg

vesdedi

fodure b ominke 3
Rule  Iihicég

conduct wlich woukd 0} under the provinee of

apon Lociesiastes’s

corporste designaton under

Kicfe 3o bstend, as descussed mpal the 221

destrict coare {ound abat o Mide 2187 disnnssal

soapproprnpe becsuse Roclesiesies wailfully
envaped s process of defay that resubied i the
boss ol vital frede J¢Bp6) westimuony,

Furthermore, assuning

arguenda it Hhiere wag

crior, this crior cortundy did not result in g auscarrge of
fustice Hiat senously affected "the fammess, intepnty or
Stevern v Srare

Frorns Mot Ao, Tos. Col 300 F 30 122001220 ¢t Cir,

2L see Emplovers Reinsurance Corp., 138 F 3w

pulilic sepunion of jodicis! procecdings”

SR Signiheantly, the same test that distrig courts

cmpley o our cncwt an considening motions for

disrnissal vnder Fule S1ibp - the Ehrenhos test - could
Fave heen uaeld by the distriet court here 1o disnuss the
scuon under s inherent authonty, withous regard 1o the
svartalnbty of o Kule 77 sancuon, Chavez v (v of
fhngurergie 02 130 1039 M3 40 ¢ Hih Co 205}
{7 hresdrens disnssal anatvsis apphies when districs coon
svakes inberent power o dismss jury verdiect due
plaint T8 perory at tnadl see Chambers v NANCO Ine.
UG AR RANSRE DURE LA I AN VS A S W I I O Ve TS R LR Y
{roting that "wherent power of o court can be veked
cven i peovedural reles exast which sanchion [*22) the
sane conduct™) Conseguenthy, wo would be band pressed
e disiret ivocation af

te vomchnde tha coupt's

Shresdfiney vmber the Redv LR framesork resulted oo

psue of

productios of
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Apenres Neo 63700 i3 TR T £ S B A
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PURTE W e review desmissabs winder Bude 97k Tor b

cb discrenion. Ty e 6
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foand ikir A f7

Anabhose of discrenon

avedts owhen o district coun miskes Tu ool ermor of

judpment or cxcecd] s} the bourds of permsahle chanee

g the crrcumstanoes.” Mokwen v Oy of Norman 30

SIS D0 PARY TARLAT s il TN T B corgns

when o disrict court rehios vpoen o5 erronecus conchisaon
af Liw ar upon clearly erroncons Dodings of facy, See
Askiv v MeRenna, 330 P3G 118 1y g HE Cir
JOG30 Applyvinge dus delerennal siandard, we alfinm the

drstnet court's dimiinsal order,

[RNDY Rude S ebd siares, "For fmbaie of the plamad

P72 10 paosecute o to comply wah these reles o am

S
urder of coun, o defendant mav move for dismisasal of an

action or of oy clasm spamst the detendam,™ Fed #

Creo Fo b, The sanction of dismissal with prejudice

for findure to prosecute 15 0 "severe sanction,” o measare
e Rastoresort Joncs v Thompson, 996 F 24 2610 i

clieh Cir 19030 see Meade v Gruhbe, 840 220 1377

PEX a7 i Hihh L

1088)

{HNGBT We have wdeniflied s non-oxhaustive Tist of
factors that o districr count ordinartbe should consider
determining whether 1o disiss an action with prejudice
ander Aude by A1) the deeree ol soneal prejudice v i
other purty: (2) the wmount of interference witls the
judicial process: (33 the hitgant's culpabiiity: (43 whethe
the court warned the panty i advance that dismissal
wonld be o hkely sanction Tor norcomphance, and (37 the
efficacy of leaser sanctions, "0 Fhrenliows, 9635 220 a
AL wee Mehlov vo MeCormick, 008 34 337 347 ¢ 1y
Cir RO e d 1ok inveluntary dismissaly should ke
determined by reference 1o the Ehrenhaus crierna)
Under thss Sexshle framewerk, established a0 ow
Ehrenhoue decsion, dismisal s wammnied when Mihe
aguravanmy faciors [*24] cunveigh the judicind system's
string prodisposition to reselve cases an their meris ™
Fhrevhans, 985 F 0 ar 93 pmternal quotiton ks

comtted: quating Meade 860 P 2d o 137 5 7Y
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f.oDepree of Acteal Prejudice

The distnn court fannd i the Toss of Delloreans
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Dreborean's festmony was essential o Eocketmstes's
clnms and defendams” defense of those clhams, snd aba
o defondants” counterelnms, The district court neted,
moreover, that both parties [*25] recogmized the onneald
vihue of this testmony.

Eeolesiastes contests this finding,  arpuiy i
Preborean™ death anbv impured the Jikebhood of suceess
of plstifls” chims, In fact Boclesiastes seasons thi
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suceessiul cross examinaiion  of

winess,” Apie Brooa M
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Weooagree with the district court's analvsis,
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By foers as the distoct conn nosed, Del orean soas
“nHeped 1o have heon the only onegetaler of Dbl
tansaction on behall of the corponne plomutts aned the
froudeten

recipiens one ther behall of e alleped

ststements debvered by defondams

Appe st 300 The
joss of Deboresn's depositton [727] wstimeny provented
defendants from fashiomine an effcetive defvnse o
Eoclesastes’s rsud-related and contraci-relnted claims.
Stibarly, defendanty had considerable need 1o
cxplore, throuph Dedorean, Feolesmsies’s knowledpe of
facts redevant to defendants’ counterclanms. For mstance,
defemdums Oled hreach of

comract, neehoent

misrepreseniaton, and fravd-m-the-imducenent
counterebmms, To o eatahbsh hese choms, defendans
necded 1o depose Delorean. The topres of purticudar
stgnihcance 1o them, s to these counterclums, inchuded:
(11 Delorean's  pre-usnsacnen representanons. (03

Deborean’s notes and correspondence seoandine the

cxecunen of the APAT (3 e unexpected and arpuably

SHN

wus crmergence of corporate documents purporting
S}
conflicting

o shiosw that the pension plan was worminated in JURE

DebLorean’s  preparspon of srguably

cafculations of the purchasepoce adwstments) and £
Peloreun's

post-closing cortespondence st

Foctestsies’s secountints
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this freely seleeted aypent™y,

Case 4:05-cv-00329-GKF-PJC Document 1331-2 Filed in USDC ND/OK on 10/22/2007

Povlosondes™ whission The e

toands T sl ettt a sodution
Pecauee, o Ezh’ia'!‘v.t‘?[ contirsed ,;u:m’.i?d}. {NJiI‘ll‘u

Drelorean o casential 1e onr case. b

weoshl Beodlv te thnk we conhd e on o Case

woithnd b

Prsuin evenl Deloroans toslimony would [ 30
not bave faebated the sucvess of defondunts’ defonses
furever e

and countorchine, deivmidanis o

crpertogny foomade thue doterimminon A1 Jeast ciually
g onpertant. ey Jodt an oppariundy e san selevanl
informaion as 1o bockeseacs’s poercopnon of the Tt

hasrs of e pmates” v Bioder the sandinds of one

canclew defendants clearh sudTored projudice. See Drge,
PE20 A FIAE devnehadine thon ek
dranesed arder oo TApPT O el

Fhronhares st hen b foand Mo sl feast e oocasons
that phonn s fdure s fuBew crant onders wnd rules had
meeonvemenced and projudheed defemdbis and e
coutt D deney, YO F O ar JaS tusitie Blrenbaniest and
neting bl due o phoanffs ducovery non-comphinnee,
“Detembants sutfered prepudive in prepaning for il

wthout the oppotiunity o depose the Plinntd157}
1 Degree of Interference

Phe districn court semazcd Boclesmasiess mmhaterad,
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